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4892  previously in three éases arrived ab the same conclusions—Queen v.
AIE)L Mahendranarayan Bangabhushan (1); Aradhun Mundul v. Myan Khan
TNSOL- Takadgeer (2) ; Queen v. Ram Rutton Mookerjee (3). ;
: For the reasons that I have given I am of opinion thab this Oourb
VENT  has no power to admit the insolvent te bail; and that assuming it bas sach
JURISDIC- power, this is not a case in which, in the exercise of its discretion, this
pron.  Court ought to allow the insolvent tio be bailed unbll the hearing and final
— disposal of the appeal.
17 B. 334, The application muss, therefors, in my opinion, be refused.
- Attorneys for the insolvent: Messrs. Chalk, Walker and Smeth(m.

0 Attorneys for the opposing creditors: Messrs. Craigie, Lynch and
wen.

17 B. 341 (P.C.)=20 I.A. 1=6 Sar. P.C.J. 256=i7 Ind. Jur. 40.
PRIVY COUNCIL.
PRESENT:

Lord Hobhouse, Lord Macnaghten, Lord Hannen, Lord Shand
and Sir R. Couch.

[On appeal from the High Court at Bombay.]

RAHIMBHOY HABIBBEOY (Original Defendant), Appellant v. .
CHARLES AGNEW TURNER (Original Plaintiff), Respondent.
[9th and 10th November, 1892].

Lzmuatzon——Applzcatwn of s. 18, Act XV of 1877—Knowledge Fept from the Official
Assignee (11 and 12 Vie., e, 21), of his right fo sus for an account of assets fraudu-
lently transferved by an insolvent—Burden of proving when first the plaintiff had
clear and definite knowledge—Party for purpose of discovery— 8s. 13 and 48, Civ.
Pro. Code (XIV of 1882)—Account. -

In order to make limitation operate when a fraud has been committed by one
who has obtained property thereby, it ja for him to show that the injured com-
plaivant has bad clear and definite knowledge of the facts, constituting the frand,
[332) at a time which is too remote for the suit to be brought., Suggestion oi
his having been defranded does not amount to such knowledge as is required by
8. 18 of the Indian Limitation Act XV of 1877.

In a suit brought by the Official Assignee in 1887 it was established that the
defendant receiving in 1869, upon a voluntary transfer, some of the insolvent’s
assets, joined and assisted him in defranding his creditors; and that no disclo-
sure of this fraud was made to the Official Assignee, while the defendant did what
he could to prevent the latter from seeing the accounts of the assets transferred.

Held, that the burden of proof was on the defendant to show that the plaintiff
had clear and definite knowledge of this fraud for more than the period of limita-
tion, This burden had not been discharged by proof of the fact that some hints
and clues had reached the Official Assignee which might have led to such know-
ledge ; and held, that the Official Assignee had been kept from knowledge of his
right to sue, within the meaning of 8. 18 of the Limitation Act,

Also, this defendant ha.vmg been “ made a party,” but only “ for the purpose
of dlscovery," 0 & prior suit brought by the plaintiff, according to an order in
that suit, ia which, however, there was no deoree against him as a party, and no
crder as to his costs : '

Held, that this irregular proceeding had nof rendered him a party to that suit
- 80 as to make applicable either s. 18 or 48 of the Civil Procedurs Ooda (X1v of
1882). - ,

(1)1 B. L. R. A.C. 7. (2)24 W. R. C. R, 7. (3) 2¢ W, R.C.R. 8. .
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A decree that the defendant should account to the Official Assignee - for the 1892
asgets received by him from the insolvent after the date of the insolvency Was iqav 1
affirmed. e

[F 14 Bom. L.R. 771=17 Tnd. Cas. 10 (11) ; 15 C.W.N. 102 (105)=6 Ind. Cas. 154; PRIVY
97 A. 540 (548)=2  A.L.J. 350=25 A.W.N. 88. R., 31 M. 280 (233) =18
ML7J.19=4 M.I.T. 80 ; 15 C.W.N. 102 (105)=6 Tnd. Cas. 154; 15 CWN Couno1L,
965 (970) =11 Ind. Cas. 295 (298); 16 O.W.N, 894=16 Ind. Cas. 464 (465) ; -_—
Ind. Cas. 163=9 M.L.T. 303 =(1911) 1 M,W.N. 192 2 N,L.R. 98 (99); 18 C. W 17 B. 341
"N, 1266 ; 24 Ind. Cas. 249.] (P.C)=

APPEAL by special leave (1) from a decree (17th March *1890) (2) of :g:;‘é;?n

the appellate High Court, generally affirming, with a modifieation, a decree 256 =17
(10th December, 1888) (3) of the Court in the original jurisdiction. Ind, Jar

This suit was brought by the Official Assignee on the 25th February, 0.
1887, and arose out of the insolvency, in Bombay, of Alladinbhoy Habib-
bhoy. The adjudication under the Indian Insolvent Act was dated 9th
January, 1867, and the petition, to which the vesting order related back,
17th December, 1865. '

The defendant, against whom it was alleged that he had become liable
to account to the Official Assignee, was Rahimbhoy Habibbhoy, the
insolvent’s brother, to whom the property of the insolvent had been
transferred, whilst Rahimbhoy was carrying on business with another
brother, Ahmedbhoy, with whom he remained partner in Bombay, trading
under the name [8%43] of Ahmedbhoy Habibbhoy until August, 1869.
These two brothers also had a branch firm styled Rahimbhoy Habibbhoy
carrying on business in Hongkong, where also the insolvent, Alla,dmbhoy,
had a firm as well as in Bombay.

The property, of which fraudulent possession was attributed to the
defendant, was in six classes as set forth in the plaint and in the judgments
of the Courts below (4).

As to three of these ' classes of pronerty the suit in the original
jurisdiction .was dismissed. As to the remaining three an account
was decreed of the dealings between the defendant’s firm and the
insolvent. On appeal, the High Court affirmed this decree with a variation
of defail, but decided against the plaintiff “as to one of the three classes
that had been allowed in the first instance, and as to the other two
classes restricted the account decreed, so that it should only commence
with the assets received by the defendant after the date of the  insol-
vaney. No appeal was preferred by the Official Assignee. This appeal
was, accordingly, limifed to the transfer of the two classes of pro-
perby, which were referred to as the China property and the Elphinstone
ghares. It involved the main questlon whether the transfer was nob
only voluntary and invalid agains: the creditors of 1866, but was a

» fraud which prevented the Official Assignes from having tHe knowledge
“of hig right to recover the assets during the intervening years so as to
bring into operation the saving effect of s. 18 of the Limitation Act.
The question whether a decres made against Ahmedbhoy in 1882 had
barred the claim was also considered ; as well as whether modifications
in the taking of the account made by the appellate Couit were correct.

In 1881 the Official Assignee sued Abmedbhoy. In.that svit an
order was made for the present defendant Rahimbhoy to be made a
party *‘ for the purpose only of discovery.” No relief was in that suib
sought against Ra.hxmbhoy, nor was any decree, made against him. But

(1) i5 B. 155. (2) 14 B, 408, (3) 14 B. 412.  (4) 14 B. 411 (423).
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there was a decres, after a reference o arbitration, made against ' Ahmed-
bhoy for Rs. 8,60,000 in {344] connection with transactions with the .
ingolvent’s estate. In December, 1885, in the course of that suit, an
'order for the inspection of the acecount hooks then in Rahkimbhoy’s (the
present defendant’s) possession was obtained. This led to farther
discoveries and this suit was, in consequence, filed.

" The facts are stated at length in the report in I. L. R., 15 Bom.,
p. 155. They are given in the judgments of the Courts:below ; and they
also appear in their Liordships’ judgment on this appeal.

The High Court concurring with the first Court found that as to
the China property the evidence established a fraudulent transaction as
regarded the creditors on the part of the China and Bombay firms of
Rahimbhoy and Ahmedhoy in complicity with the insolvent himself.
‘Also, as o the Elphmstone shares, the Courts found that the eonduct of

- the three brothers in 1866 left no doubt that although the transfer was.

for value, it was effected in {urtherance of the general scheme for delaying .
and defeating creditors. As regarded limibation, both Courbs treated the
period as three vears from the time of the adjudication in January, 1867.
But they held that limitation did not apply where, as here, the plaint-
iff had by means of fraud been kept from the knowledge of his right to
sue. The foundation for this was the conclusion at which the Courts
had arrived, that there was designed fraud in the transaction by which
the defendants, knowing to whom the rights belonged, coneealed the
circumstances giving those rlghts, until the Official ASalgnee obfained
inspection- of the China books in December, 1885.

As to the suib brought in 1881, the present defendant was no!;,'
according to the opinion of the first Court, then made such a defendant.
as that a substantial decree could have been passed against him. It was.
not in that suit asserted that the Elphinstone shares were claimed at all.
The first Court also found as a fact that the claim originally made in 1881.
in respect of part of the China agsets was not taken into consideration’
by the arbitrator in determining the amount which he awarded to the:
Official Ass1guee Liastly, the terms in which the accounts were directed
appear in the judgments of the Courts below (1).

[345] Mr. 4. Cohen, Q. C., and Mr. J. H. A. Branson, for the appel-
lan$, argued that the claims of the plaintiff both-in respect of the Caina.,
assets and the HElphinstone shares should have been held barred by
limitation, the Courts below baving erred in applying the saving provisions
of s. 18 of the Limitation Act to this suit. The proceedings in 1881
showed thas the Official Assignee before 1885 possessed, at - least, she
means of obtaining knowledge of the circumstances, and the means of
ascertaining the parficulars. It was upon his knowledge that he took. ,
those proceedings. Further evidence was afforded, to which reference
was made in the record, upon which, as it was contended, the Official
Assignee might have, but had not, acted against the present defendant.
The Courtis below should have found upon the facts that it was notb.
proved that the plaintiff had by means of fraud, on the part of the defend-
anf, been kept from the knowledge of hlS right, such ° keeping
from knowledge” being an essential part of the case. It was nob
sufficient that an invalid, or fraudulent, preference, on the part of the’
insolvent, should have been shown, or even that Rahimbhoy assisted him,-
for nothing less than continuance in conecealing of the real state of things

(1) 14 B. 411 (429)..
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by the defendant would satisfy the requirement of 5. 18. In regard to 1892
having the means of knowledge, reference was made to Barnes v. Addy (1).  Nov,'10,
It was alsc contended that the Courts below ought to have held that the -
judgment obtained against Ahmedbhoy in 1882, barred this suit, the prior PRivy
suit having been based on allegations of a collusive and frauduleat transfer COUNOIL,
of the property of which an aceount was decreed. This defence was 17;—341
maintainable either under s. 13 of the Civil Procedure Code (XIV of 1882) P.C)m
in one view of the case, or in another, under s. 43, as the two classes of 2(() I A') 1
property now in dispute, if to be the subjset of an-aceount, might have =
been included in the prior suit. o 6 Sar. P.C.J,
. : 256 =17
Mr. BR. B. Finlay, Q.C., and Mr, J. D. Mayne, for the. respondent, Ind. J
were heard only as to the variation in the mode of taking the account. - 4'0 ue.
My, 4. Cohen, Q. C., replied on this last matter. '

JUDGMENT.

[346] At the end of the arguments of counsel their Lordships’
judgment was given by ‘

Loxp HoBHOUSE.—This suit is brought by the Assignee of Alladin-
bhoy, who became insolvent in the year 1867, against the appellant, to
recover agsebs alleged to belong to the insolvent’s esfate, of which the
appellant had wrongfully become possessed.

. The dispute is now narrowed down fo two items, one being what is
called the China assets, and the other, certain shares in a joint stock.
Company called the Elphinstone Liand Company.

There is no need to make a long story about the facts, of which very
fow are in dispute. The only peculiarity in the case is the length of
time that elapsed between the insolvency and the bringing of the action.
Their Lordships entirely accept the view which both the Courts below
have taken, that the insolvent, his son, and his two brothers, Ahmedbhoy
and the present appellant Rabimbhoy, combined together to conceal the
property of the insolvent with the view of defrauding his creditors.

The first item which is in dispute, namely the Ching assets, is of the
following kind. The insolvent had a business at Hongkong, and his bro-
thers Ahmedbhoy and Rahimbhoy also carried on business at the same

- place in partnership. By the middle of 1866 the insolvent was in very

embarrassed circumstances. In September, 1866, he absconded so as to
conceal himself from his creditors. . His petition in insolvency was pre-
sented on the 17th of December, 1866, and he was adjudicated insolvent
on the 7th of January, 1867. Pending these transactions, that is to say
on fhe st of January, 1867, between the date of the petition and the date
of the adjudication, the whole of the insolvent’s assets at Hongkong were
handed over by his manager to the firm of his brothers Ahmedbhoy and
Rahimbhoy, and his books were also handed over. It is not disputed
that the transfer was a voluntary one; that it cannot be maintained, and
that if this action had been brought in 1867 the assets must have been
recovered. But it is said that as the action was not brought till 1887, - it
is barred by time. The answer is that the transfer was not only a volun-
tary one and bad against the creditors, but that it was committed in -
pursuance of a fraud, and was concealed from the [847] creditors; that
it was a fraud which prevented the Assignee from having knowledge of
his right to recover the assets, and, therefore, falls within the 18th section
of the Limitation Ac¢t XV of 1877, which directs that in such a2 case the

(1) L.R. 9 Ch, 244,
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‘1892  time for instituting an action shall be computed from the time when the
Nov. 10. fraud first became known to the person injuriously affected thersby.

PRIVY The Assignea ig positive that he did not know anything about this

fraud until the year 1885, when he learnt it in the course of a suit

0012“_(_311‘- brought against Ahmedbhoy to recover a number of other items, in con-
17 B. 351 Junction with this one, belonging to the insolvent’s estate.

(P.C.)= Their Lordships consider that when a man has committed a fraud,
20 I.K. 1= and has got property thereby, it is for him to show that the person in-
6 8Sar. P,C.J,jured by bis fravd and suirg to recover the property has had clear
256=17 and definite knowledge of those facts which constitute the fraud,
© Ind.Jur, abt & time which is too remote to allow him to bring the suit.
30, That is attempted in the present case. But their Lordships consider,
—and  in this they agree with both the Courts below—that all that
the appellant Rahimbhoy has done is to show that some clues and hints
reached the Assignee in the year 1881, which perhaps, if vigorously and
acutely followed up, might have led to a complete knowledge of the fraud,
but that there was no disclosure made which informed the mind of the
“Assignee that the insolvent’s estate had been defrauded by Rahimbhoy of

these assets in the year 1867.

Reference is made to a leter showing the transfer of the assets at
that time, to an affidavit of documsents which in themselves contain hints
as to the conduct of the parties, and to certain memoranda called * the

“'stitched book,” which was kept by a treacherous servant of Abhmedbhoy,
which again give hints and clues which. might have led to knowledge.
But all this while the appsllant was doing what he could to keep back the
books of the insclvent firm which he had got into his hands, and to
‘prevent the Assignee from seeing aceounts which he desired to see. Their
- Liordships-cannot consider that this is such knowledge on the part of the
Assignee_as ‘would deprive him of the benefit of the 18th section of the
‘Limitation Act. They, therefore, [348] consider that the action is broughs
in good fime, being brought within two years after the real knowledge
came to the mind of the Assignees.

Then it is said that the suit against Ahmedbhoy is itself a bar to the
present suit, because Rahimbhoy was made a party to it.. There seems
to have been a very irregular proceeding in that suit. Rahimbhoy was
made a parby expressly, as the ordor termed it, for the purpose of discovery
only, but he was not ftreated as a party. There was no decres against
him ; he was dispensed from attendance unless and until the plaintiff gave
hxm notlce and the Court has never made any order about his costs.

Their Lordships consider that the Courts below took a right view
when they. held that Rahimbhoy must not be considered a parby to that
suit, 8o as to ba bound or protectpd by a decree made in it.

It is further urged that this item has in fact been recovered from
Ahmedbhoy. It should have been mentioned that -Ahmedbhoy and
Rahimbhoy dissolved partnership in the year 1871, and they have since
that time been severed in interest. No .doubt there was the suit against
Abhmedbhoy which has been already mentioned, and the item was claimed
against him in that suit. But the suit. resulted .in a reference to an
arbitrator, and it was agreed between the parties when they came before
the arbitrator that this particular item should not be pressed, It was in
effect ‘withdrawn from the arbitrator, and as the decree only follows the
arbitrator's award, that item must be consxdered as -excluded from the
suib. . ;

-926
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Their Lordshlps congider that there is nothing now to prevent the 1892
Assignee making his claim against the appellant Rahimbhoy, who is the Nov. 10,
.other party to the fraud. - —

An objecfion was made by counsel for Rahimbhoy to a va.na.tlon of PRIVY
.the decree made by the first Court. The first Court directed a general COUNCIL.
account of the dealings between Rahimbhoy’s firm and the insolvent. -—
The appellate Court limited that account, by directing .that it should only 17 B. 331
.commence with the [349] assets received after the date of the insolvency, (F-G-=
/Their Liordships consider that the appellate Court have gone apon a right 201A4.1=
principle, and they decline to vary the decree in that respect. 6 8ar. P.C.J.

The remaining item is that which has reference to. the Elphmstone 256 =17
shares. As regards the question of fraud, this item stands in precisely - nd. Jur,
+the same position ag that which relates to the China assets, and their %0..

Lordships come $o the same conclusion upon:it.
The appellant, however, complains of a variation made in the decree
of the first Court by the appellate Court, by which it is directed that
in taking an accounbt of these shares two sums for which credit .is
claimed by the appellant shall be. disallowed to him. = The matter
-atands in this way. Theshares bolonged to Alladinbhoy. He mortgaged
them to the Imperial Bank of Bombay. On the 15th of May, :1866,
the firm of Ahmedbhoy and Rahimbhoy paid off the sum then due upon
the mortgage of the shares, namely, Rs. 68,838-4, and they subsequently
paid a call upon the shares of Rs. 22,785-8. When the reference was
before the arbitrator in the suit against Ahmedbhoy. Ahmedbhoy claimed
to bhe allowed those two sums. The appellate Court thought that
inasmuch as that matter was befors the arbifrator it mnst be taken as
certain that he allowed those two sums,; or allowsd value for them, and
made his award against Ahmedbhoy upon that footing. It does not seem
$o their Lordships that this is by any means certain. It appears that there
was an agreement made between Ahmedbhoy and Rahimbhoy in the year
.. 1871, by which a sum of Rs. 1,17,520, which under a previous award

- belonged to Rahimbhoy, was tlansferred by him to Ahmedbhoy and
became Ahmedbhoy’s proverty. There were several other items surren- °
dered by Rahimbhoy to Ahmedbhoy, and Rahimbhoy' took all the residus
of the property of the partnership. That was the effect of the agreement
of 1871. The appellate Court have considered that the two sums of
Rs. 68,838-4 and Rs. 22,785-8, claimed in the reference in Ahmedbhoy’s
-guit, were portions of the Rs. 1,17,520 which was assxgned by Rahlmbhoy
to Ahmedbhoy, and they have directed that, so far as those sums form a
portion of the Rs. 1,17,520, they shall be disallowed in taking the account.

[350] Their Lordships are not at all prepared to say that it may not
turn out as the appellate Qourt anticipate; but they do not consider

‘that there is evidence enough before them to warrant them in agsuming
-any such thing. It may be that there is no identity between the two
sums. It may be that the arbitrator, finding that the two sums were a
-charge upon certain shares which were not embraced in the suit against
Ahmedbhoy, threw out tbe whole matter. Their Lordships cannot tell
what circumstances may be brought out in the inquiry. Upon the general
account directed by the first Court the whole facts will be ascertained ;
and then it will be competent for tha Courh to make a decree to meet the
exzach justice of the case.

Their Lordships think i, therefore, more prudent at the present stage

-of the case to make no direction ag to those sums. What they say now
18 not intended to prejudice the question in any way. 'They merely think
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‘4892  that it is right to suspend the ]udgment until the facts are accurately
. ‘Nov, 10, ascertained. .
—_ It should be observed that this matter is not mentioned in they
PRIVY pleadings. If it were the case that the bwo sums were taken into account
COUNCIL. by the arbitrator, and the shares thereby liberated from the charge, it
47 —_— would have been more natural to have disclosed that fact in the pleadings, '
- (P 0.)= in order that it might be sifted and elucidated in the course of the
20 l. L 1= evidence and the hearing. But that has not been done, and therefora
P s”: P 6. there is a certain amount of obscurity and darkness hanging over the
25 6'=‘=i7. * point, which makes their Liordships desirous that the aceount should be
Ind. Jur taken in the general form settled by the first Cours. ]
. 4.0 ’ The result is that the decree of the appellate Court will be varied, by

* - omitting therefrom the direction that the defendant is not to be allowed .
credit for the sums of Rs. 68,838-4 and Rs. 22,785-8 so far as the said
two sums are included in the sum of Rs. 1 17,520, and affirmed in all
other respects. -

With regard to the costs of the appeal, their Loordships think that
the variation now made ought to make no difference. Though it may
prove to be'a point of importance, the appeal was presented, not on thig
ground, -but on the much broader and [351] more vital grounds which
have been dealt with and decided adversely to the appellant,

Their Liordships think, thersfore, that substantially thls appeal has
failed, and that the appellant must bear the-costs.

‘Solieitors for the appellant ; Messrs. Lattey and Hart.

, Solieitors for the respondent : Messrs. Payne and Latiey.

.. 11B. 851,
© ORIGINAL CIVIL.
‘Before. Mr. Justice Sta/rlz'ng.

MORARJI GULLIAMI (Plaintiff) ». NENBAI AND OTHERS
(Defendants) * L25t;h November, 1892.] -

Wzll—Constructwn—Charzty— Beguest {0 chamty—Sadavarat—Bequest to a definite
sadavarat—Bequest ‘o two, charitable objects, one of such bequest being invalid—
Beguest of interesiof a fund to 4. with invalid.gift over of interest after 4.’ death—
A takes corpus of fund. - L

B

Where a testator by his will directed certain rents to be used * for sadavarat,”
-~ ‘and whera’ from the wording of the will it appeared that the testator mtended .
" his - executors to-establish’ a definite sadavaratin some definite place, and nof
:-:merely, 4t -their discretion, themselves to distribute the income of the property
.. at any J,ndeﬁmte place, and perhaps at many places, to Brahmins and travellers,
Held, that the bequest to charity was good, and an enquiry was directed as to-
“the place at which such sadavaral should, at the proper time, be established,
“-and & schéeme for its administration was ordered to be prepared.
: A testator by his will directed that, if his daughters died without issite, the .
i . property of ‘his daughters -should - be used by his executors for dhm*m and for-
o sadavaraly i

- -Held, followmg Hoare v, Osborne (1), that the bequest was good to the extent
. oE one-halfin favour of the sadavarat. The gltt to dhurm bemg mvalxd the
) other half was undisposed of.

" A téstator by his will dirécted that his wife should enjoy for life the mteresb ‘
of Rs. 4,000 whmh wete deposnted with a certa.ln firm, and that after bher death

*.Suit No. 96 of 1891
(1) L.R. 1 Eq. 585,
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