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T agreo as to the fourth question} the answer must be irf the negative.

The contract provides for the arbitrators, in case of difference, appointing
"an umpire. It is not a.compliance with .such a provision for the arbitra-
torg to refer the matter to the Chamber of Commerce, and for the latter
body to select a gentleman to deal with: the dispute. The case of Re
Hopper (1) has no application to the facts before us. There the arbitrafors
. appointed an umpire. It ‘was sought to treat that appointment as bad,
on the ground that the arbitrators. had decided by lot which of the two
persons selected for appointment by the arbitrators respectively should be
appointed. The Court ruled that, under the circumstances the appoint-
ment of the umpire was unimpeachable, Here the arbitrators made no.
appointment at all. . They referred the whole matter to the Chamber of
Commerce. - That body are said to have dealt with it in ths usual way.
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That is not the contract. What the parties contracted for, was that the

arbitrators should appomb an umpire. It is unnecessary, in this view, for
- me to express an opinion as to the right of the defendart to withdraw
from the arbitration, or whether in fact he did so. :I wish for myself to
say that I do not agree that it is law in India that one of the parties to a
written reference can recede from it withoub cause before award made.
The case of Pestonjee v. Manokjee (2) is an authority to the [146] contrary.
Koegler v. The Coringa Oil Co. (3} has no bearing upon the question.
There one of the parties did not, in fact, appoint an arbitrator at all.

Attorneys for the plaintiffs :—Messrs. B. S. Brown'd Co. :
Attorneys for the defendant: ——’Weqqrs Balkrzshna and Perozeshaw
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Before Mr. uustwe Jardme : . BRI

HIRABAL (Plamnﬁ) ». DEONJIBHOY BOMANJI (Defenda,nt) ®
[29th July, 1892.] - Ly : ~

Husband and wzfe —Parsi Mammomal Comt—-—Act XV of 1865—Suit by wife for ]udzcml
separation--Alimony-- Alimony after decres dismissing wife’s suit and pending appeal
‘—dlimony pending pstition for review of judgment—Practice in allotment of alimony.

" A wife sued her husband for judicial separation in the Parsi Matrimonial
Court. Alimcny was granted to be by an order dated 11th, July 1891, which
directed the defendant to pay alimony to ber from the 15th April 1891, “until the
final Qecree herein be passed.” On the 18th July 1891 the suit was dismissed, and

“after thut date the defendant ceased to pay alimony, The plaintiff obtained a rule

for review of judgmens, which was discharged on the 27th January 1892, and on
the 18th March 1892, she filed an a.ppeal against the decree dismissing the suit
and against the order refusing a raview. She now applied for an order directing
. the defendant to pay her all the arrears of alimony * pendente lite’’ from the
_ date of filing the suit or so much as had not been paid, and that he should pay
"*: 'her.further alimony until the final dlsposal of the appeal.
Held—: : i . :
- (1) Dismissing the apphcatmn that t.he words “ final decree herein” contained
in the order of the 11th July 1891, by which ahmony wag granted, meant I;he
" decres in‘the suit and not in the appeal.
"' (2) That the Parsi Ma.mmoma.l Court-constituted under Act XV of 1865 had
no power to award alimony * pendente lite’’ after decree and pending appeal.

.0 *Suit No, 40f1891, 7 < i
(1) L.R, 2Q. B. 867, .04 . (2) 12 M., L. A, 112, . 1. (8)1C. 48,
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(8) An unsuccessful wife is not entitled to olaim a]xmony after final decree and
pendiog appsal, nor for the period during which she is seekmg review of judgment.

Quoere—whether the Court where a petmon for raview is pendmg betore xt
has a discretion to allow or continue alimony * pendente lite.”’

[147] The words, *‘ during the suif,”’ in s. 33 of Ast XV of 1865 include the
period up to the making of a final or absolute decree.

Ellis v, Kllis (1) and Dunn v. Dunn (2) should guide the practice of: the

Parsi Matrimonial Court in allotment of alimony for the time following a decree
n1si.

APPLICATION by a plaintiff, after dismissal of suit and pendmg
appeal, for an order directing alimony to be paid from date of dismissal of
suit until final disposal of appeal. -

: This was a suit, filed on the 24th March, 1891, by a w1fe against her
husband for judicial separation. Onthe 11th May, 1891, she applied for

_alimony, which was granted by an order made on the 11th July, 1891.

This order directed ** that the defendant, Dhunjibhoy Bomanji, do pay to-
the plaintiff, Hirabai, as and by way of alimony pendente lite, the sum of
Rs. 120 per mensem from the 13th Apm 1891, until the final decree
herein be passed.”

On the 18th July, 1891, the suit was dismissed ; after that date the
defendant ceased ‘to' pay the plaintiff the alimony allowed by the above
order:

The plamtntf obtamed a rule nis? for review of ]udgmenb Whlch was
discharged on the 27th January, 1892, and the review was refused.

.On the 18th March, 1892, the plaintiff a.ppea,led against the decree
dismxssmg the suit and the order refusing a review.

On the 28th June, 1892, the plaintiff presented a petition praying for
an order directing the defendant to pay to herall the arrears of alimony
pendente lite from the date of the filing of this suit, or so much thereof as
had not been already paid, and that heshould be directed to pay ‘to her
the sum already fixed as alimony pendenie lite, being Rs. 120 per mensem,
till the final disposal of the petitioner’s appeal.

The matter now came on for argument,

Jardine (with J. D. Nimuchwallo), for defendant showed cause.—No
alimony can now be granted. The suit was dlsmlssed and is over,
Section 36 of Act IV of 1869 gives alimony only “ pending the suit.”
The word * suit’ there does not include appeal, A husband cannot be
required to enable [148] his wife to obtain the judgment of a second
Court.  Further, this Court cannot deal with the question, If the
application can be made at all it.should be made to the Court of appeal.
The appeal is-against the decree and the order refusing a review, but no
appeal lies against such an order. As to the merits, the review was
refused because the Court was of opinion that on the allegations the
plaintiff had no ‘case. . This application is made at a very late period.
The petition was dismissed so long ago as the 18th July 1891 ; so there
can be no pressing necessity—Macrae on Divorce, p. 3; Wells v. Wells(3).

E. D. Reporter, for plaintiff in support of the rule.—The order for
alimony fntil final decree must include the decree in appeal. As to the
English practice, Lovedon v. Lovedon (4) ; Jones v. Jones (5) ;. Nicholson v,
Nicholson (6), in which case the words * Pendente lite” are defined as

(1) 8 P D. 188. ' ©(2) 18 P.D. 91,
(8) 38, & T. 542=33 L.J. (P M) 151, (4 1 Phil, 208,
()41 L. J (P & M) B3, . . 1 (6)38&T.214
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‘meaning " whilo the rights of . the :parties are. in.eontest; Wilson v. :

Wilson(1) ; Browne oa Divoree, (5th Ed.). pp.-273,. 379,.380. Jones v.

Jones (2) decides that alimony continues unless-the subsequent proceedings .
are vexatious and frivolous. The appeal in the case .has been admitted. .

by the Court, so it cannot be regarded as: frivolous.. As to delay, the
records of the Court will show shat the plaintiff has not been guxlby of
“any delay

JUDGMENT

JABD!NE J.—The plaintiff sued for a ]udlcml sepa.ramon in thls
Court, and on the 18th July 1891, her suit was dismissed by Mr. Justice
Birdwood. The suit was filed on the 24th March, On.the 11th May

she applied for alimony, and got an order from the ‘Judge ‘on the 11th

July, dlrectzmg the payment of alimony pendenie {ite ' until the final decree
herein be passed.” On the 9th September the plaintiff applied for a review
of judgment, and on the 27th January 1892, the Iearned Jugdge, after a
rule i3t and a heaving, refused to review, a.nd ordered the vplaintiff to
pay the costs. The plamtlff appsaled against the dismissal of the

suit and the refusal tc ' review; and her appeal was admitted [1493 to
the file of the High Court on ﬁha 18th March, 1892, and now ' awaits

hearing and decision. Itis admitted that the defendant has paid the
alimony up to the data of dismissal of the suib.

On the 28th Junse last, the plaintiff made application to this Court
to direct the defendant to pay her all the arrears of alimony, and to pay
her at the same rate as alimony pendentelite till the final disposal of the
appeal. Mr. Jardine, for the defendant, contends that the appeal is

vexatious and frivolous, and thaé the plaintifi* is guilty of laches and
delay, and that the Court ought, therefore, if it has any power ‘to order -

payment of alimony after the dismissal of the suit, to refuse to do so in its
diseretion, - He also argues 'that this Court has no jurisdiction, and that

the application ought to have been. made to the High Gourb which is
geized of the appeal. Mr. Reporter, for the plaintiff, urges that fhe -
form of the Judge's order shows that he meant the alimony bo contmue ‘

till the Court of appeal had determlned the case. .. »
In my opinion, the words " final decree herein” mean the decree

in the suit and not in the appeal. In Rule 190 of the Enghsh Rules

(quoted in Browne on Divorce, 5th Ed., p. 234} the words ' final decres”

are used in this sense, and the expression sometimes means the .absolute
decres as comparad with the *decree n¢si, asin Cotton L. J.'s judgmenh ’
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in Ellis v. Hilis (8). Ins. 44 of Act XV of 1865 a final deeree is con-

trasted with an interim order.
It has been conceded in argument that the Courb of appeal ha.s ‘power

to direct payment of alimony pending the appeal. As authorities‘on the
practice in England and the right of the wife as a general rule, to alimony

pending the appeal, Mr. Reporter cites Loveddn v. Lovedon (4) in the Court

of Arches and Jones v. Jones (2), where it was affirmed by the Fall Court. -

But no precedent in this Gourt, nor aubhority in any of the reports-or

text books, has been cited to show that the alimony pending the appeal -

may be awarded by the Court whose decision has been appealed against.

{150] Another contention for the plaintiff is that s. 83 of Act XV of‘.
1865 should be’ mbetpret;ed as if the word * suit” included appeal in

regard to the provision of alimony pendente lite, where divorca or judicial

(1) 3 Hagg. 329. (9 L.R.2 P, & D, 333=41 LJ. (P. &M)53
(3) 8 P. D. 188. (4) 1 Phil, 208. _
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separation is sought, Itis urged that after an appeal is admitted, this Court
and the High Court have co-ordinate powers to award alimony. I do not
think this is the necessary or reasonable meaning. In no section of this:
Act does the word “ suit” or * sue ”’ necessarily.take the meaning which
includes appeal : such a meaning would conflict with ss. 15 and 16 about
jurisdiction and s. 44 about the custody of children. It may be supposed
that, if the Legislature had meant to empowsr this Court to award
alimony after appeal made, it would have used as plain language as in
8. 36 of the Indian Divoree Act IV of 1869.

Section 33 of Act XV of 1865 empowers this Court to order the
husband to pay alimony ‘‘ during the suit,” It is the practice here to
pass a decres nisi in the first instance upon a sentence of divorce. Since
the Court was erected, there had been six sentences of nullity before I
passed such a sentence in S. v. B.(1). In four of these cases the Court
proceeded by decree nist, possibly influenced by an amending Aect of Parlia-
ment, which so far assimilates the English procedure in nullity to that in
divorece: I followed these precedents in S.v. B.(1}. Iam informed by
the Clerk of the Court. that there has been only one successful suit for
judicial separation (No. 3 of 1870): there the first decree made was a
decree nisi to be made absolute after three months.

As, in the present case, I have had to consider the praectice, I may
now state my view that the words ‘ during the suit’ may be taken to
include the period up to the making of a final or absolute decree. This-
view will make our practice conform to that of England. In Hulse v.
Tavernor (2), the Judge,Ordinary says: “The two decrees are the beginning
and ending of the same Act, the one inchoate, and the other Derfecnirig, or
complet-e u gpace of time being interposed to admit of enquiry.” The
same view was taken in Norman v.Villars (3). The matter [151] settled
by two decisions in the Court of appeal. In Ellis v. Ellis (4), a decree
nisi had been obtained by a wife, and was not appealed against. It was
held, overruling Latham v. Latham (5), that the Judge Ordinary has
power to order alimony pendente lite notwithstanding a decree nist
has been made for dissolution of marriage. The reason given is ag
follows :—* Until the final decree the Court can make no permanent
provision for the wife ; therefors, it seems reagonable tbat it should have
power to make some temporary provision.” The case of Elilis v. Ellis has .
been distinguished from cases where the guilt of the w1fa hag been esta-
blisked. In Dunn v. Dunn (6), Cotton, L. J., says: * Ellis v. Bllis was

“an entirely different case. . The wife there tsook the proceeding against her

husband, and she had in no way forfeited her rights against him. The
case was one where it would be proper ultimately to grant permanent
alimony, and we thought it reasopable that in the meantime she should
have intermediate alimony.”

_The Indian Divorce Act IV of 1869, s. 36, in cases where a decree
nisi has been pronounced, leaves less discretion to the J udgéi\than the law
of England. It provides no rule in cases of judicial separation ; but as to
suits for dissolution or nullity, it savs thas the alimony pending tbe suit
‘shall continue until the decree is made absolute or confirmed. Mr. Macras, .
at p. 111 of his edition of that Act, considers that the Indian rule is based
on Wells v. Wells;(7), bub the judgment in Dunn v. Dunn shows .tha,t

(1).16 B. 639. (9) I.R. 2P, &D.261. . (3) 2 Ex. D. 359.
(4) 8P.D, 189.  _ (5) 2 Swab, & Trist. 299. ~ (6) 13 P. D. 93.
(7) 8 Swab & Trist. 542, . ]
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Wells v. Wells did not lay down a binding rule abouf the period between
. decree nist and decree absolute. 'Cobton, L.J., says: —_

“Tn Wells v. Wells there was no motion for a new. tma.l ‘in the present
case the motion for a new trial has been refused. “We do not find on
enquiry that Wells v. Wells has been treated in the Divorce Court as
establishing such a general rule as is contended for—that, although the
wife has been found guilty, the alimony must go on till the case is finally
dlsposed of.” Until adultery has 'been . proved against the wife, she
is entitled to [182] support, and the Court gives her alimony

- pendente lite. But, when her adultery has been proved, though she is
still a wife, she has lost that right. QOught not the alimony then to stop
ab the verdict ? * * The reasonable rule then appears to be that on

the jury finding the wife guilty of adultery, her right to alimony ceases,

subject to this—that if the Judge thinkg it reasonable so to do, he can
continue ib. Thus, for instance, he may think it not improbable that the
wife will obtain a new trial, and succeed ulfimately in establishing her
innocence ; in such a case he might well fhink it reasonable that the
alimonv should be continued. To hold that alimony continues as a
matter of right, till an application for a new trial is disposed of, would
encourage frivolous applications for new trials.”

Tindley and Bowen, L. J. J., concurred, and the former remarks: “It
seems anomalous that the righb should continue when a jury has found
her guilty. If the vedict is against her, the onus must lie upon her to
show that the alimony ought to be continued.- The Judge ought to have
power to give it to her, but I think it would be wrong to hold that,

without further order, it continues after an adverse verdict.” I may here -

state, that as s. 33 of the Act I have to administer (Act XV of 1865) does
not limit the Judge's discretion as s. 36 of the Indian Divores Act does,
I am of opinion that Ellis v. Ellis and Dunn v. Dunn should guide the
practice in allotment of alimony for the time following a decree nisi,

, It follows logically from the fact that an unsuccessful wife is not as
a right entitled to claim alimony up to decree absolute, that she is not
entitled to claim it after final dectee—I mean pending appeal—nor for the
period in which she is seeking review of judgment. Wells v. Wells, on
which Mr. Jardine relies, is authority in England for helding that when
the lower Court has declared its final judgment on the case it has no power
to allot alimony pendente lite. 'What is said there about the divorce of a
wife may well apply to her suit for judicial separation. “ Where the cause
is tried before the Court itself, that final conclusion will have been reached
when the Court declares its judgment on the facts, for in this Court such

_judgment is [153] final. And if an appeal carries the case forward, it aiso
carries it into another Court competent to a'lot alimony, if it pleases.”
The discretion to allot ean be better exercised by the Court where the
appeal is pending than by the original Court. As Lord Penzance says in
Jones v. Jones, in the report in 41 L. J. Prob. 53: ‘‘If there was fair
ground for an appeal, it would be reasonable that alimony should be paid,
but if a wife in all cases were entitled to alimony during the appeal, great
ovil might result. A wife found guilty - of adultery might appeal for the
sole purpose of getting alimony,” Now it is obvious that the Judge of
the Court appealed from cannot properly exercise the judicial discretion
indicated in this remark.” I am of opinion that I have no power to allot

alimony pendente, lzte afier this Court has passed ﬁnal ]udgment on the

case. ‘ : : . \ o
‘99

1892
JULY 29.

——

PARSI
MATRI-
MONIAL
COURT,

17 B. 136,



1892
JULY 29,

PARSI
MATRI-
MONIAL
CourrT,

17 B. 136,

17 Bom. 15% INDIAN DECISIONS, NEW SERIES - " [Vol.

. It is, however, argued that the t'me taken up in the ‘review proceed-
ings ought to be excepted from this ruling, on the analogy of Nicholson
v. Nicholson (1), where on granting a pew trial the Judge Ordinary said
that the alimony pendente ltte remained in force. Now, as pointed ou
in Macrae, p. 167, there is some resemblance between the reasons for,
and procedurs in new trial and review. I am not prepared to say that
this Court, while a petition for review is still pending before it, may not
have a discretion to allot or continue alimony pendente lite. I can well
imagine eases to' which the reasoning in Dunn v. Dunn may justly apply,
where the Judge thinks that the wife may be ultimaiely successfui. Bub
no motion for continuing the alimony was made ‘to Mr. Justice Birdwood :
the present claim is made after that learned Judge had finally refused
the review with costs, and after he had ceased to be Judge of thig Court.

The reasoning in Wells v. Wells clearly shows that Ishould refrain from

interference, especially asthe wife has appealed against the order refusing
to review. There the Judge Ordinary laid down that “ such alimony can
only be a,l]owed, if paid or enforesd, whils the question of a new trial is
still open.” The judgment of this Court being final, so far as this Court
is concerned, I refuse alimony for the period of the review prceeedings.
[158] To grant it on an application made so late, the hushand
baving no notice of it before, and, therefore, no special reason for getbing
the review matter determined speedily, would encourage frivolous endea-
vours to spin oub litigation at the husband's expense. Alimony is given
pendente lite for the husband’s protection, to prevent the wife using the
husbaod’s credit, but the course taken since the dismissal of the suit has
left him without " this protection. - The basis of the wife’s application is

" that she is without means. I agk, asin Noblett v. Noblett (2), if the

plaintiff was ia such a state, why did she not apply earlier ?”- See, too,
Twisleton v. Twisleton (3). I must refuse to allot alimony during the
review proceedxngs on the ground of delay. I dow dismiss the apphca,tlon
with costs.

17 B. 154=Chitty’s 8.C.C.R. 335.
, ORIGINAL CIVIL.
Before Mz, Justice Bayley (Actmg Chief Justwe) and Mr Justice men

" FraMa1 MANEKJI PUNJAJI AND' ANOTHER (Plamtzﬁs) v. THE
' SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant).*
; [2nd September, 1892.]

Abkari (Bombay) Act V of 1878, s. 58—Construction—** Or ” vead “ nor "—Order of
© comfiscation, ..

Section 55 of the Bombay Abkan Act V of 18'78 provides that “ no order of
confiscation sball he made until the explra.tvon of one month from the date of
seizing the things intended to be confiscated, or without hearing any person who
claims a right thereto, and the evidence, if any, which be produces in support
of his claim,”” Certain casks of vinegar belonging to the plaintiffs were seized
by the Collector of Bombay on the 5th November 1891, and an order of confisca-
tion was made on the 17th November 1891 The order was made after hearing
the plaintifis.

* Bmall Cause Court Suit No. 5724 of 1892,

(1) 3 Swab, & Trist, 214, (2) L.R, 1 P, & D, 651.
{3) L.R. 2P, & D, 339,
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