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cross). . .As the cage has been pretented to this Court in an entirely 1890
different aspeet from that in which it was presented to the-Court below, DEC. 22
«due no doubt to the mannet in which the plaintiff launched his case, we —
allow the appeal with costs, but without costs in the Court of first OBIGINAL
instance, and vary the decree to the extent we have indicated. CIVIL,

——

Appeal allowed '47.B. 648,

Att:orney for the plalntlﬁf Mr. Mirza Hussein Khan.
Attorneys for the defendant : Messrs. Ardeszr, Hormasn ond Dmsha.

17 B. 657,
ORIGINAL CIVIL.

Before Mr. Justice Parsons.

“'AHMED BIN SHAIX Hssa KHALIFFA AND OTHERS (Pla}ntiﬂ‘s) v, -
SHAIK HESSA BIN KHATIFFA AND OTHERS (Defendcmts) )
[4th April, 1892.]

Decree—Ea:ecutian—Altemtion of decree—Decree in terms of an award ordering (inter -
alia) delivery of moveable property—Loss of part of such moveable property and
consequent failure to deliver—Application ta insert in decree an order fo pay value
of such moveable property in event of failure to deliver—Civil Procedure Code (XI 14

~pf 1882}, ss. 206-8— Practice,

" A partition suit brought by 3 son aga,mst his father was referred to arbitration.

* On the 9th January, 1890, the award was published, and on the 27th March,
. 1890, the defendants moved for and obtained a decree in terms of the award, By
this decree it was ordered that in satisfaction of the plaintifi's claim the defendant
ghould pay to him Rs. 1,05,000 in the manner therein stated, viz., Rs. 40,000 to
be paid forthwith and the balance of Rs, 65,000 to be paid W upon the plamhﬁ’
delivering to the defendant certain specxﬁed ptoperty. which included two vessels
or buglows, called respectively the * Nasri’ and * S8ambuk’.,” In no event was
defendant to be required to pay the Rs, 65,000 before the lﬁth November, 1890.
. At the date of the decree the vessel * Sa.mbuk was at sea on a voyage, and on the
"18th June, 1890, while still on the voyage, she was lost. On the 15th November,
1890, the pla.mt:ﬁ’s attorneys demanded payment of the balance of Rs, 65,000,
They offered to deliver the other properties specified in the decree, but atated that
the vessel ‘ Sambuk ' had been lost. They offered to pay its value, which they
estimated at Rs. 1,000. The defendant, however, demanded the delivery of the
buglow, which he stated to be wortha very large sum, The defendant having,
under the circumstances, refused to pay the Rs. 65,000, the plaintiff applied for
execution of the decree which was refused. He then obtained a rule calling on
the defendant to show cause why the decree of the 27th March should not be
_amended [658] or rectified by stating therein the amount of money to be paid to
the defendant as an alternative if delivery of the vessel ‘ Sambuk ’ could not be

made, such delivery having become impossible,

-Held, that the rule must be discharged. The objection was to an award, not
to a decree. Possibly it might have been open to the patiies fo object - to-the
award before it was filed, on the ground that it ought to have stated a sum to
be paid to the defendant in case sowe of the property could not be delivered to

- him. If such an objection had been made, the Court might possibly have
.remitted the award, or refused to file it. No such ob]ectlon however, was
" taken, and the a.wa.rd waas filed, and a decree obtained, in accordance with the
award.  The award could not be modified by -the Court, nor could the decree,
which must be in accordance with the award,

SUIT for - partition. The ﬁrst pla.mtlff was the son of the first
defendant and he brought - this suit in September, 1886 praying that the

'~ * Suit No. 383 of 1886 ; Appeal No. 746.
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1892 properfsy of his grandfather Khaliffa bin Ahdulla mlghh be dwxdad and
APBIL 4, partitioned among the Darﬁles enhlbled therebo accordmg to their nghhs
o and interests therein. <
ORIGINAL - By a consent order, made in the sulh on the 15hh Augusb 1889 the
O1viL, suit and . all. matters. in difference between the: parties. were -referred to
7 E—E" &rbit_ra.tion. On the 9th January, 1890, the arbitrator made and published
* %% hig award, which was filed on the 11th March, 1890. On the 27th March,
1890, on a motion made on behalf of bhe defenda.nts, a decree was passed
in terms of the award. .
By this decres it was ordered that in full satisfaction of the claim of
the plaintiff the first defendant should pay to the plaintiff the sum of
Rs. 1,605,000 in the manner therein provided, wviz., that the sum of
Rs. 40,000 should be forthwith paid by the said defendant and the balance
of Rs. 65,000 should be paid *" upon tbe said plaintiff’s dehvetlng over to the
said Shaik Hssa bin Kha.hffa. the - ﬁve boxes mentioned in para. 5 of the
plaint and two buglows ‘ Nasri’ and * Sambuk ’referred to in the affidavib
of Ahmed bin Essa, and the whole of the immoveable property in the
Persian Gulf, &c.” The said decree further provided that in no evenk
should the defendant ba required to pay the said balance of Re. 65,000
before the 15th November, 1890,
At thedate of the said decree the vessel “'Sambuk ” was at sea
on a voyage, and on the 18th June, 1890, while still on the voyage, was lost,
[659] On’the 15th November, 1890, the plaintiffs’ attorneys wrote to
the defendants’ attorneys rammdmg them that the sum of Rs. 65,000 had
become due on that day, and requiring payment. . They offered to deliver
the other properties mentioned in the decree, but stated ‘that the vessel
“Sambuk” had been losh at sea. In the correspondence which subsequent-
- ly took ‘place, the plaintiffs offered to pay the value of the lost vessel
“Sambuk ”, but they and the defendants could not agree upon the value.
The plaintiffs- estimated her value at Rs.- 1,000, but the defendants’
attorneys in a letter of the’ 20th December, 1890, said : * Our client wants
the said buglow under one of the conditions in the decree, as your clients
(i.e., the plaintiffs) are bound specifically to deliver the same and as it is
worth a very large sum in our client’s estimation. »
The defendant having under these circumstances refused to pay the
Rs. 65,000 the plaintiff applied for execution of  the decres, but on the
16th July, 1891, his application was refused.
. The plmntlff then (on the 19th March, 1892) obi;amed a rule n18%,
calling on the first defendant to show cause why the decres of the 27th
March, 1890, should not be amended or rectified by stating therein the
amount of money to be paid (:o the said first defendant as an alternative if
delivery of the vessel pamed * Sambuk ” could not be made to the said firsh
defendant, and /‘why such further or other order should not be made as
justice and good consecience require in consequence of the loss of the said
vessel * Sambuk’ and by reason of all the circumstances of the case as dis-
closed in the said affidavit, and why (if necessary) the amount of money
to be fixed ag an alternative for the delivery of the said vessel should not
be ascertained by this Honourable Court or by the arbitrator, Mr. Shaik
Abdul Aziz bin Ali Ebrahim heretofore appoinﬁed in this suit after taking
such evidence as may be necessary.” In his affidavit the plaintiff said
* The plaintiffs are unabls to execute the said decree for the balance there-
of and interest without having the said decres amended by this Honourabla
Court in bhe following respect, namely, in regard to' the delivery of the
sa.xd vessel ‘ Sambuk,’ the- delxvery of which has become impossible by
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[660] the act of God. Under the cxrcumsb&nces aforesaid this Honourabla
Court will be pleased to direet that the said decres should be amended by
sta,bmg therein the amount of money, .¢., the value of the said vessel
‘Sambak,’ whlcb is'to be paid to the defenda.nt in ljeu of delivering the
said vessel.”

Jardine for the defendant showed cause.~~The decres was in terms
of an award. The Court ecannob alter it.. The decres provided for the
payment of Rs. 65,000 on bhe plaintiff’s -handing over certain speclﬁed
property, in which the ship * Sambuk ”* was included. If thas propersy is
not handed over, thers is no obligation on the defendant to pay the money.
Section 208 of the Civil Procedure Code (XIV of 1882) does not apply.
Hoe referred to rules Nos. 108 and 204 of the High Court Ruales.

Kirkpatrick for plaintiff, contra :—We do not apply to alter the decrea.

We merely ask that the Court should make its decres in the form required
by the law by inserting the words prescribad by s. 208 of the Ceds (XIV
of 1882). It was for the Court to see that its decree was in proper form.
The fact that the decree is on an award makes no difference..- The decree
is the decres of the Court and not that of the parties. Section 208 gives
no discretion to the Court—Daniell's Chancery Practice, Vol. I, p. 822
(6th Bd.) ; Ishwardas v. Dosibai(l) ; Karim v. Bajooma(2) ; In rve Swire(3);
Hughes v. Jones(4) In re Havelock’s Trusts (5). The Court has corrected
the decroe where the property was immoveable property—Ram Saran v.
Persidnhar Rai 6); Sundara- v. Subbanna (7); Vithal Janavdan v.
Vithojirav (8); Shwapa v. Shivpanch ngzpa (9), sectnon 19 of Charfer
of Supreme Court,,

J UDGMENT.

PARSONS, J.—I am  unable to interfere in this matber, which is
really an objection, not to a decree, but to an award, and the cases cited
do not touch that point. The parties referred their [661] dispute to
private arbitration, and the award made was filad unders. 526 of the Civil
Procedure Code (XIV of 1882), and a decree followed thereon. Possibly
it might have been open to the parties to have objected, before the award
was filed, that the award ought to have stated the amount of money fo be
deducted from the sum pavable to plaintiff in case the latter could not
deliver all the moveable property. he was ordered to deliver to the
defendant before he got the Rs. 65,000. Had such an objection been
taken, the Court possibly might have either remitted the award or
refused to file it. No such objection, however, was taken, and the Court,
with the consent of all parties, ordered the award o be filed, and a
decres followed in accordance with the award. It is impossible for
the Court now to set aside that decree and remit the award to the
arbitrator for him to determine afresh what sum the plaintiff shall receive
now that the ship has been lost and the plaintiff is unable to deli-
ver it to the defendant, ‘and it is equally impossible for the Court to
determine the then value of the ship itseli and order that the plaintiff
shall receive the sum of Rs. 65,000 less that value on delivering to the
defendant all the property except the ship. The award cannot be so
modified by the Courb, and if the award cannot, then the decres which

1892
APRIL 4.

ORIGINAI,
Civin,

47 B. 657,

follows it cannot, for it must ba in accordance with the award. Thereis -

()7 B. 816. (2).12 B, 174, (3) 30 Ch. D. 239 (246},
(4) 26 Beav. 24. (5) 35 L. J. (Ch.) N, 8, 228. ‘(e) 10.A. 1.
()9 M, 854&. (8)6B.586., . (9) 11 B. 284,
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no injustice whatever in the case, for the délivery of the property was at
the option of the plaiutiﬁ and the impossibility of delivery of all the
property may have been in tha mmd of the arbitrator when he made the
award.’

Rule dzscharged

Atborneys for the plamblﬁ :—Messrs. Payne, Gilbert and Sayani.
Attorneys for the defendant -—Messrs. Little, Smith, Nicholson and

Bowen.

, 17 B. 662=Chitty’s 8.C.C.R. 375,
. [662] SMALL CAUSE COURT REFERENCE.
Before Sir Charles Sargent, Ki., Chief Justice, and Mr. Justice Starling.

GIRDHAR DAMO‘DHAR (Plaintiff) v. KASSIGAR HIRAGAR, (Defendant,)™
[7th July, 1893.)

Ju'rzsdzctzon—Forezqney—-Non resident foreigner carrying on business by his munim in
Bombay—~8mall Cause Court—Small Cause Courts Act (XV of 1842), $. 18.

Where a focelgner who did not’ resrde in Bomba.y carried on busmess there by
his munim,

Held that under s. 18 (1) of the - Small Cause Courts; Aet (XV of 1882) the
B8mall Cause Court in Bombay had jurisdiction to try a suit brought against him
in that Court. - i )

Per SBARGENT, C.J,—Prima facie the word * defendants’ ia cl. (b) of s, 18 has
the same meaning in each of the three cases iu which that clause gives [663] juris-
diction to the Court; and as the ward clear]y includes non-British sub]ects
among the defendants over whom the dlause gives jurisdiction if they are * resi-
dent,” or * personally work for gain,” within the terrisorial limits of the Small
Cause Court, it would be a strained construction to hoid that it did not include
them among the defendants over whom the clause gives jurisdiction on the ground
that they are ““ carrying on business "’ within the limits,

* Small Causs Court S8uit No, 21864 of 1892.

(1) Section 18 of the Presidency Small Cause Courts Act (XV of 1882) :

Bubject to the exceptions in s. 19 the Small Cause Court shall have jurisdiction to
try all suits of a civil nature.

When the amount or value of the subject-matter does not exceed two thousand
rupees; and

(a) the causs of action has arisen, either wholly or in part, within the local limits
of the jurisdiction of the Small Cause Gourf. and the leave of the Court has, for reasons
10 be recorded by it in writing, been given before the institution of the suis ; or

() all the defendants, at the time of the institution of the suit, actually and vol-
untarily reside, or carry on business, or personally work for gain, within such local
limits 5 or

(¢) any of the defendants, s.h the time of the institution of the suit, actually and
voluntarily resides, or carries on business, or personally wotks for gain within such
local limits, and either the leave of the Court has been given before the institution of
the suit, or the defendants who do no’i reside, or carry on business, or personally work
for gain, as aforesaid, a.cqulesce in such institution.

Ezxplanation I:—When in any suit the sum claimed is, by a sei off admibted byv
both parties, reduced to a balance not exceeding two thousand rupees, the Small Cauee
Court shall have jurisdiotion to try such suit.

‘Baplanation II,—Whera a person hag a permanent dwalling at one place, and also

* a lodging at another place for a temporary purpose ouly, he shall be deemed to reside at:. .

both places in respect of any cause of a,cmou _arising . as the place where he has such -
temporary lodging.

Brplanation 111.~A corpota.t.lon oi company shall be deemed to carry on business at
its sole or principal office in British India, or, in respect of any cause of acclon a.nsmg
at any place where it has also a subordinate office, at suoh'place.
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