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elaim’of the défendant to refuse production. Consequently this summons

must be dismissed with costs.
Attorneys for the plaintiff :«—Messrs. Roughton and Byrne.
Attorneys for the defendant :—Messrs. Payne, Gzlbert and Sayanz.
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~Before Sir Charles Sargent Kt., Chief Justice, and Mr. Justice Starling.”

BADISCHE ANILINE AND Soi)A FaBRIK (Original Plaintiffs), ‘Appellants
v. MANECKJI SHAPURJI KATRAK (Original Defendant), Respondem
{24th March, 1893.]

Trade mark—Infringement—Label —Details dzﬁ'erent but general swmlanty lzkely
to decetve—Injunction. .

The plaintiffs sued the defendant for an infringement of their Iabel used on:
tins of aniline dye which they imported into Bombay. *The lahel covered the
top of the tin, and bore upon it the picturs of an elepha.nt in the centra of a.
ctrved band : the rest of the label being a combination in. green, red aund gold;
represeatations, for the most part, of coins, medals and tracing, The defendant
was the agent in Bombay -of Cassella & QCo., of Frankfort. Prior to 1892,
Cassella & Co. had imported aniline dye iato Bamba,y in ting bearing a label, the
chief featurs of which was an elephant.  Of that labsl, however. the pla.mtlﬁs
did not complain, But in January 1892 Cassella & Co. adopted a new label,
algo bearing the picture of an elephant, different in some respects from the
picture on the plaintiffs’ label and with new surroundings, to none -of which,
taken separately, did the plaintiffs [585] object, but they complained that in
its general effact this new label was so similar to their trade mark as to amount
to & colourable imitation thereof, and to be likely to dsceive purchasers,

.Held, that the plaintifis were entitled to an injunotion against the defen.daﬁt,

Per SARGENT, C.J.—The question in a case of thiz description is not what
would be the effect on brokers or even dealers in Bombay, but how the label
would be likely to strike incautious or unwary purchasers, such as are to be
found more particularly in the Mofussil. After a careful examination I cannot
feel any doubt that the attention of such purchasers would be arrested by the
goneral effect of the label, and that, notwithstanding such differences as
uadoubtedly exist in respect to the colour aund size of the elephant and in some
other respects, would regard the labels as symbolical of the plaintiffs’ goods.

The remarks of Lord Selborne in Johnston v. Orr Ewing (1) relied on.

Per SBTARLING, J, —It is quite possible for a label no part of which isa
copy of another label to be a ecolourabla imitation of that othsr label, and to be
so like it in general appearance as to be likely to deceive purcha.sers.

[F., 1 Bom. T.R. 291 {394); 15 Ind. Cas. 116 (118)=1912, P.LL.R. Supp No. 5= 166

P.W.R, 1912; 15 M.L.J. 45; R,, 25 B, 433 (468)=3 Bom.L.R. 1; 55 P. R.
1902=98 P, I.R. 1902.]

SUIT for the infringement of a trade mark.

The plaint stated that the plaintiffs were manufacturers of a.mlme
dye and had for some years imported large quantities of their dyes into
Bombay in tins. bearing a label {(marked FEx, A) which had - been  in
the exclusive use of the plaintiffs, and which they claimed to be their

- trade mark.. The label covered the fop of the tin and had upon i the

picture of an elephant as the,central figure surrounded by cerfain printed
words : the rest of the label being a combination .in green, red and gold ;
representations, for the most part, of coing, medals: and ﬁracmg The

L - . ..* Buit No. 342 of 1892 ; Appea.l No. 779. :
: . (1).7 Ap. Ca. 219, ~ - .o
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said trade mark had been registered by the pla.mtlffs in. Germany and in
England. The dyes of the plaintiffs had acquired & high reputation in
the eastern market, and the plaintiffs’ label as the distinguishing mark of
their goods had become well known.

The plaintiffs complained that the dafenda.nt had recently been
importing into, and selling in, Bombay aniline dyes in tins bearing
labels which were a colonrable imitation and infringemént of the said
trade mark. The defendant’s tins contained dves inferior to the plaintiffs’
and were sold at a lower price.. The plaintiffs praved for a declaration
that the dsfendant’s label, marked Ex. B, was a colourable 1m1tamon and
for an injunction, &e.

{5861 The defendant denied.all the above allegations of bhe plaintiffs,

~ and further stated that hedid not biniself deal in aniline dyes, but was

merely a commission agent for bhis indentors.

From the evidence,.it a.ppea.red» that the plaintiffs had bheen importing
the aniline dye into Bombay since 1883, and that it was not until January
1892 that the defendant began to sell shis dve with the labsls complained
of as the agent of Messrs. Leopold Cassella & Co. of Frankfort. This firm
had, in a few instances prior to that time, imported aniline dye bearing &
label (Ex. No. 6), the chief feature of which was an elephant. Of that
fabel, however, the plaintiffs did not complain. -In his evidence the
defendant stated that he visited Messrs. Cassella & Co. at Frankfort at
the end of 1891 with a view to doing dye business for them in Bombay.
He sald —

*They showed me tins of searlet dye, and asked me to push the
business of it in Bombay.  This was the first time I saw the lsbel B. It
was on the ting they showed me at that time. I had never heard of or
seen the label A. T had left Frankfort and was at Basle when the letter
of 22nd January 1892 arrived. My assistant in Bombay received the
letter and samples mentioned therein. I saw them when I arrived -here
at the end of March. They were like the Ex. B with tickets at the ends,
with & 1b. on them and labels like B. -All the tins subsequently lmporCed
by me had tickets and labels like B.”

A correspondence between the defenda.nt and Cassella & Co. relating
(inter alia) to the label in question was put in evidence. ~After some
prehmlnarv negotiations the defendant had, on the 20th Februa.ry 1892,

- given to Leopold Cassella & Co. a small trial order for 30 cases of the

aniline dye. On March 11th, 1892, Cassella & Go wrote as follows to
the defendant —

* We have your favours of February 13th and 20th, and in reply we

are glad to recsive your trial order for 30 cases scarlet as per indent -

No. 1, which will have our prompt attention, and we hope to be able to
forwamd the first shipment shortly.

1893
MARCH 24..

ORIGINAL
CiviL;

17 B. 584,

 With regard to the elephant ticket, we beg to inform you that -

Messrs, Hyrnthausen of Caleutta, in a letter addressed to our friends
Messrs. Diail & Co., there, pretend to have a right to forbid its future use

- by us. We do not know on what this pretension is based, and have

written to India accordingly, but would say Shat, if Messrs. Ernthausen
are justified in their claim, we cannot of course undertake to" deliver this
ticket any more.  As soon as this matter is cleared up, we shall not fail tio
mform you thereof.

**In any case, it mlght bé as -well for you to. selecb anof;ber twkef,
which wa would substitute in case of need.” , .
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[587] In reply to this the defendant wrote on the 20d April, 1892 :—

* We carefully read all you write aboust the elephant ticket by Messrs,
Ernthausen & Co. of Caleutta and Massrs. Ostermeyer & Co. of thxs place,
who are the agents of Messrs. B.A. and Soda Fabrik.

* So far as our information goes, we believe you have a prior right to
the usa of the ticket, as some such ticket was used by you before the Soda
Fabrik made use of same, or at least you have an equal right for its use.
We are quite sanguine thaf, if you have a free use of this ticket, it will
help us to drive out of the market Soda Fabrik’s scarlet, and fearing same
they have taken the step to stop same being uged by you. You will of course
not easily give way to their pretensions, but will thoroughly sift the ques-
tion of right. Wae are anxious to hear the result of your correspondence on
this subject.

“As to your suggestion to select another ticket in place of the
elephant one, it will of course take a long time to inbroduce same in
the matket, and thus throw unoecessary hindrance in the way.’

With reference to this last letter the defendant in his evidence said :(—

“1 wasin Bombay on 2nd Aprit (letter read). I was anxious to

‘gecure monopoly of the scarlet dye bearing the label B. It was not one

of my special objects to drive the Soda Fabrik scarlet out of the market
by the use of thig label. I meant what I wrote when I wrote the
paragraph ' If you have a free use in market, &e’ I had been told by
Jiwa Chuttoo that the Soda Fabrik was in the markeb, selling: searlet Rs.
under Ex. A. I hadnot seen A. Jiwa did not tell me what guality they
were selling, He said they were selling under similar tickets only ; similar,
that is, to Ex. B. I mentioned Soda Fabrik only because I was told by the
dealer that they had a similar tickeb. It was my own opinion that, if we
could use the label B, we could drive the Soda Fabrik out of the market,
T can’t swear he (Jiwa Chuttoo) did not tell me that the Soda Fabrik were
the largest sellers and nad the highest reputation. I did attach some
importance to the label B when I wrote this letter. I did so because it was.
like A as described to me by Jiwa Chuttoo. I think Jiwa attached import-
ance for the same reason. I meant what I wrote as to its taking a long
time to introduce a new.ticket, &c. B was a pnew ticket and had not been
introduced into the market......... I know Bto be similar to A and that
plaintiffs had used A since 1882. It did not oceur to me that it would be
tight to advise Cassella to discontinue the use of B ; on the contrary I went
on pressing Cassella to gwe me monopoly of sale of B......... The monopoly
was for Jiwa Chuttoo. I was to give him all I imported, He told me
Cassella’s dye was a little cheaper than plaintiffs’. That was one reason
why we boped to oust plaintiffs from the market The label’ B was
another reason.’

: Tn a lotter written to the defendant by Messrs. ueopold Cassella &
Co. on the 1st December 1892, they stated :—

‘We had seen the plaintiffs’ label before we got up ours registered in
Germany in 1892, and as our lithographer had also seen the same label
before, we at the time gave special orders to have the design drawn up in
such a manner that no Da[‘ﬁ thereof could be cons1&ered an imisation of the
plaintiffs’ Iabel,”

[588] At the hearmg, the material issue raised was’ whether the
defendant’s label {marked Ex. B) was'a colourable 1m1ta.t10n or iufrmg -
menb of the plaintiffs’ trade mark. «

Macperson-and Melshetmer, for the plaintiffs.

Lang (Acting Advocate-General) and Inverarity, for the defendant. ..
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99¢% January 1893, PARSONS, J.—The law of the ecase is clear, and
the point to be decided, in order to determine the second issue, is one of
fact only, viz., whether label B is so close an imitation of the label A asto
ba ealeulated to mislead ordinary purchasers and to lead them o mistake
the defondant’s dye for the dye of the plaintiffs. Now there can be no
doubt that there is a certain-resemblance or similarity between the tin B
and the tin A. They are of the same size and share.- Both are doneup in’
red glazed paper stamped with a large R in gold- at the back and closed
with round tickets at the ends. Both have large glazed labels and are
resnlendent Wlth red and green meda.ﬂlons, while both bear the word
and letter “‘ Scarlet R " promment in large letters on a white ground
and the figure of an elephant in the centre. = If, however, we eliminate
from them such of the above things as are the common property
of the trade, namely the red glazed paper covering with the R on it, the
closing tickets, the scarlet R on a white ground, and the elephant, I think
that very little similarity remains. The elephants decidedly besr no
resemblance to each other. They are different in' size, colour, position
and shape, and while one is barebacked, the other has a bright red jhool
or saddle cloth. There is no question but that the elephants belong to the
respective parties, and that each has a right fo the use of the elepbhant he
hss used. The defendant, therefore, has a right to surround his elephant’
with any framework or sefting that he chooses, provided only that the:
framework or setting chosen by him does-not infringe upon or copy the
framework or setting that had previously been chosen and used by the
plaintiffs. He has no right to combine his elephant with his medals and
trade marks so as to imitate the plaintiffs’ combination, and thus cause'

o y’hzs label to present an appearance similar tio the plaintiffs’ label.

- [589] The question is whether he has done . this. Upou this pomﬁ
the evidence of the plaintiffs’ agent, Osfermeyer, appears to me very
important. He admits shat, though he would consider the frame-work of.

" the defendant’s label an infringement so long as if is round an elephant or
any animal like an elephant, he would not object to it if it were made to
surround some other animal ; but surely if the framework is such that the
defendant could lawfully place it round any animal except an elephant, he
could place it round the elephanf, for he has a right to the use of that,
animal. It seems to me that either the framework must be an unlawful
imitation in every ease and whatever animal be in its midst, or it ean be
no unlawful imitation at all, for I can hardly conceive of one and the same

framework being lawful with one lawful gentre, but unlawinl w:th a.nohher;

lawful centre.

Irrespective, however, of this admission of Ostermeyer’s. I must hold,{
on the whole case, that there has been no imitation which amounts to an‘
infringement. The evidence on the point is very unsatisfactory, almost
worthless ; indeed, the only witness who sesms to be of any use
at all is Kalikhan, who is himself a dyer. He says he would not ba'

- deceived by the resemblance;, and I think he is quite right in this, for T'
cannot imagine any oune  being deceived by the apparent resemblance’
between the tins by reason of the labels alone. In the first place, the:
difference between the elephants is, as I have said, most marked ; no onse:
could fail to notice this, or be induced to mistake the defendant’s elephant
for the plaintiffs’. Then the broad white line round the plaintiffs’ label
is emlnent.ly distincbive. Green is the predominant colour in the plaintiffs”

label, red in the defendant’s. The broad straight lines at the foot of the:
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dofendant’s label, in-which occur the words “Scarlet R” and ‘‘manufac-
tured in Germany,” are in marked opposition to the curved line in which
“Qearlet R is printed in the plaintiffs’ label, The broad maroon oval,
surrounding the elephant on which the manufacturers’ name is printed on
plaintiffs’ label, is wholly different from the ecircular band broken at two
points, black above and “white below, which surrounds the elephant on
the defendant’s label. The plaintiffs’ trade mark and the medal, which
break the circle, have no counterpart in the defendant’s label., Plaintiffs’
label has small medals at its four corners ; defendant’s has his {5903 trade
mark in large circles at the top corners of his labels. ‘These, silver on a
green ground surrounded by a broad red band, are very distinctive of hig
label, and there is nothing on the plaintiffs’ label whieh at all corresponds

o them. Below these on each side come a wreath of flowers, two medals

and a bouquet of flowers, all of which are unlike anything on the plaintiffs’
label. Moreover, there are perforaied figures on the plaintiffs’ labels and
embosged letters on his tins which are ahsent on the defendant’s.

- For all these reasons it seems o me to be impoysible to hold that the
defendant’s label is g colourable imitation or infringement of the pla.mtxffs
label,

As to the correspondence bsbwoen defendant and Cassella, on which so
much has been said, it seems to me that the defendant only wanted to have
a label with an elephant upon it, so"that the dye might keep its place in
the markat under the name of elephant-brand.. This he was entitled to do,
ginee Cassella had the right to use an elephant. The case would have been
quite different if the plaintiff had the exclusive right to put an elephant
on his labels, or to-call hig dye the elephant brand. He has neither of
thess rights, and, therefore, has had to fall back upon .an allegation of
general imitation or copying, and in that I think he fails, for I can see no
trace of similarity which would lead me to suppose that the one was copied
from the other; I do not think the one is so like the other tbat even the:
most ignorant purchaser would be deceived. =

-~ While finding, therefore, the first issue in the affirmative, I find the
gsecond and third in the negative, and dismiss the suibt with costs. :

- The plaintiffs appealed.

. Macpherson, Melsheimer and - Lowndes, for the appellants :—The
defendant on the record. hers is a commission agen€. The real offender-

“and the real defendant is Cassella & Co. of Frankfort. The plaintiffs have

imported aniline dye into Bombay under label A since 1882, and these-
‘goods have a high reputation in the Bombay market.  The defendant first
introduced aniline dyes under label B into the Bombay market in March-
or April 1892. There is a picturae of an elephant on both Iabels [591] of
that we do not complain. In afew instances Cassella & Co. had previously
lmporhed aniline dye into Bombay with a label (Ex. 6) which had a picture.
of an elephant in it, but we did not objeet to that label. The first question,
then, that arises is why was the old label (Ex. 6) given up and the new
1abel (Ex. B) adopted? It was adopted in order fio oust the plaintiffs from.
the Bombay market. It is of this label that the plaintiffs complam It
was adopted for the purpose of decelvmg the purchaser, and it is caleula-.
ted to deceive him, The Judge in the lower Court analysed labsl A and
label B and catalogued the differences between them. We submit thabis.

" not the way o deal with such a case ag this. We do not complain of any

particular thingin label B. We complain of it as a whole, and, contend
that as a whole the likeness is -such as to deceive. | Parsons, J., had both:
labels befora him. when he ascertained their differences, The purchaser,
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in the market has not. that advantage. The test is, are they - sufficiently

:alike to enable a fraudulent dealer to give the defendant’s dye toa pur-

O

-chager who intends to buy the plaintiffs’ dye ? The correspondence shows
that the object of introducing label B into Bombay was tc  obtain the

-benefit.of A’s ‘reputation - and to drive A out of the market, and that the

- «arbist who designed B had A before him. It is clear that the design was to

decexva, and that fact is cogent evidence that the label would decsive. It
is not necessary that there should be an intention to decelve—Reddaway
«& Co. v. Bentham Hemp Spinmng Go, (1); but the case is stronger where
that intention is proved—Taylor v. Taylor (2); Taylor v. Virasami (8);
Balliv. Fleming (4) ; Wotherspoon v. Currie (5); Johnston v. Orr Ewing (6) ;
Abbott v. Bakers' and Confectioners’ Tea Association (7); Hugh Balfour
«& Co. v. Kilburn & Co. (8).

Lang (Acting Advoca.be-General) and Inverarity, for the resnondenﬁ
{defendant) :—We are justified in trying to oust the plaintiffs’ goods by
infroducing a cheaper dye—Sebastian on Trade Marks, {3rd Ed. ), p.. 142,
‘Wesay an ordinary purchaser buying with ordinary prudence would not
‘be deceived. [592} The elephant is the chief feature.of both the labels;
but the elephant in the defendant’s label is guite different from that in
the plaintiffs’. The plaintiffs know they cannot directly claim an exclusive
right to the elephant, but they are endeavouring to get thab right
indirectly. Itis really the elephant that attracts the attention of the
buyer, and by which he i is guided in selecting goods. . Tha intention to
imitate a trade mark is not material—Weolum v. Ratcliff (9). But the
-defendant did not intend to imitate the plaintiffs’ mark.. All he wanted
‘was & label with an elephant on it, and to that hehad a right. The
argument is that the accessories make the principal features of the labels
like one a,uobher, which; taken by themgelves, are quite unlike. But if the
«chief feature is unlike, how can it be contended that the whole .is like ?
We say thab not merely is the elephaut different, but the surroundmgs are
«different.- There is no evidence of deception.  The evidence is all inte-
rested evidence of brokers and others who wish to push the sale of the
plaintiffs’ goods. -

. Macpherson in reply —It is not ‘necessary o prove deception. Pro-
bability of deception is enough.” Why did the defendant substitute label
B for his previous label, which also had an elephant on it -2—In re
Worthmqton & Co.’s trade mark (10) ; Civil Service Supply Association v.

Dean (11). Wae do not object to the elephant or to the surroundmgs It
is fo the ticket as a whole we object. If the defendant gives up the ele-
phant, he may keep the surroundings, or he may give up the surroundings
and keap the elephant, We do 'not care which. Itisto the similarity of
ithe general effeci that we object. 4 . o s

JUDGMENT

SARGENT C.J.—The plaintiffs are manuf&cburers of aniline dyes in
*Germanv, and gince 1882 have been importing these dyes into this country
in small tin boxes with coloured glazed coverings, on which labels are
dmpressed. .. Their scarlet dye, by the evidence of all the witnesses, had
«acquired a high reputation amongst dealers, and continued to command
-a large sale, when the defendant, early in 1892, began to imporb scarleb

(1) 8 Times Rep. 784, -~ (2) 23 L. 3. Ch. 225, (3) 6 M. 108.

(4) 3 C..417 424}, {5)-LuR. 5 H.L. 508. (6) -7 Ap. Ca. 219 (223)
(7) Weekly Notes for. 1872, p. 3L (8) 1Hyde, 270. ..
©I1H & M, 259, ;... (10) 14 Ch, D. 8, (11) 13 Ch. D, 512 |
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~dye, manufactured by Cassella & Co. in Germany, in tin bozes of the same
sizé, with coverings and labels which the pla.intlffs {598] complain of ag’

bemg a colourable imitation of their own covermgs and label, and likely
to injure them in their trade.
The principal ob]ecb on the plaintiffs’ la,bel (Ex. A)is the figure of an

elephant, but this is admittedly common—in varying postures as with

different accessories—to all the labels nsed by other importers of these
dyes, and indeed it is not in dlspute that all the dyes lmported were genera,lly
‘known ag elephant brands.
; Tt will be convenient to state, at 'the outset, that the plaintiffs do
mnot,—whatever they may appear: to have done in their solicitors’ firsh
‘letter,—l'a.y claim to'the exclusive use of the figure of an elephant on their
labels, nor do they rely on their goods being known in the market by any
name, devise or mark associated with anything to be found on their labsl
so as to bring their cause of complaint within the decisions in thé
Qlenfield starch case (Wotherspoon v. Currie (1)) or the well-known Bhei
Hathi case of Johnston v. Orr-BEwing (2).  Their case is that the general
aspect or get-up of the label arising from the combination of the elephant
with ity accessoriesand surroundings, &ec., is an important feature in if,
and that’' the defendant’s label is a colourable imitation of their label in
this respeet; and likely to deceive purchasers of the defendant’s scarlet
dyes into supposing that they are really purchasing the plaintiffs’ goods.
The princivles on which- the Court ' gives relief in cases of this des-
cription have been often stated by learned Judges in the Euglish Courts
-of Equity, and I cannot do better perhaps than refer to the judgments of
Liord -Kingsdown in the ILeather -Oloth Company v. American Leather
Cloth Company (3) and of Lord Langdale in Perry v. Truefit(4), which were
accepted by Lord Blackburn as ' the true guide’ in delivering judgment
‘in Johnston v. Orr BEwing. - Lord Kingsdown in:the former case says:
* The fundamental rule is that ‘one man has no right to pu$ off his goods
for sale’ ag the goods of a rival trader.” Lord Langdale says *‘ he cannot
be allowed to use names, marks, letters and other indicia, by which hé
may induce purchasers to believe bhat the goods which he is selling are
the manufacture of another person;” and [594] further on, proceediog to
consmer whether the defendant had  infringed the plaintiffs” rights, he

(%)

adds: “That depends upon the question how far the defendant’s trade

‘mark bears such a resemblance o that of the plaintiffs’ as to be calculated
to mislead incautious purchasers.”

Proceeding to an examination ‘of the tm boxes in which the parties

pack their dyes, we find that they are of the same size and shape, covered
‘with red glazed paper having a large R in gold at the back and round
tickets at thoends, and that the plalntlffs labels have the word “Secatlet”
in red colour with one, two, or thres ‘ Rs " according to quality on a white
ground forming the lower patrt of a circular band round the elephant, whilst
in ‘the defendant’s labal the word and letter ** Scarlet R” are the samse, bub
on g straight white band, below the figure of the elsphant which has a red
‘ghool on it, of lighter colour than that of the plaintiffs’ elephant. The
elephant in both cases is in the centre of a curved band, which in the
‘plaintiffs’ label is circular and in the defendant’s elliptical; the elephant in

“its curved baud being in both cases surrounded by small medallions placed

ab the corners of the labels and a.rmnged on either side of. the ﬁgure of bhe

u) H. L. 508, , ©I2)7 Ap.Ca..219 (223)
By 1 . 538, + - (4] 6 Beav. 66: -
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elepbanb The plaintiffs’ box has also a narrow bluish-coloured band "
gunning round the four sides which is wan%ing in the defendant’s label,
, bhe ground of which is red throughout, outside the figure of the elephant.
°Tn both cases there is a square label at each end of t;he hox, . )

The general effect on looking at either label, without paying attention
to debail, is undoubtedly that of an elephant in the centre of a curved .
band surrounded by small medalhons, with a white band ;below the ele-

phant on which * Scarlet”” in red colour is written; and the plaintiffs’
case, as stated by their agent, Mr. Ostermeyer. a.nd by their prineipal -

Wltness, Mr. Brandenburgh,” who has had large experience in the trade,
i3 that the purchmers eye would be arrested by the similarity, of the
goneral effect, i.c., by the similar combination of the elephant and its,
accessories and surroundmgs, and would disregard the differences between ,
them in matber of detail. The Judge of the Division Court did not aceept
this view, being of opinion, having regard to the points [598] of difference, -
that no one could be deceived by the apparent resemblance between the
ting by reason of the labels alone. I ecan scarcely doubt that this woald
{he so in the case of Bombay brokers, who are described as a sharp set of
men and likely to examine the labels in detail, and remark the differences
between them ; but the question in a case of this deseription is not what

would be the effeet on brokers, or even dealers, in Bombay, but how the -

Jabels would be likely to sfrike the incautious, or {as Lord Chelmsford
-describes them in Wotherspoon v. Currie) unwary purchasers, such as are
to be found more particularly in the Mofussil. If people of that class,
‘whether small up-country dealers or dyers, would be likely g6 tobe deceived,
it iy plain that a great opportunity would be afforded to the brokers and
darge dealers to push the defendant’s scarlet dye in the market to the
defriment of the sale of the plaintiffs’ dye; and it is from this point of,
view, which the Judge of tha Divisional Court has, I think, lost sight of,-
that the question as to colourable imitation ought to be considered. -

As to this, the evidence of the Bombay brokers and dealers is, I
ghink, of little value, exceph so far ag it explains the course of business in
Bombay, and, having refarence to that, it ecan leave no doubt that the

dabels-have a dxstlncﬁ importance in the trade, and that the brokers..and.

large dealers must bave great facilities in inducing the up-country dealers,.
-and, through them, the smaller customers and dyers up-ccuntry, tc accept
such brands as they may desire to push in the market, This Court hag,,
therefore, to say, on a comparison of the labels, whether it is hkely that
the class of persons I havereferred to would be decsived. L
After a careful examination.of them I .cannot feel any doubt that
the attention of such purchasers would be arrested by the general effect
of the label, and that such differances in detail as the colour or size. of
elephant and the colour and shape of curve;, which they are capa.ble of
remarking, (for it is to be remembered that they cannot read . what. is on
the medallions and would not be able to digeriminate intelligently between
them) would probably be regarded by them as having been made by the
plaintiffs: themselves from motives of their own ‘as  explained [596] by

TLort Selborne in Johnston v. Orr Bwing (1). In other words, they would,

notwithstanding such differences, regard the labels as symbolical of the
plaintiffs’ goods. . In coming to this conclusion; it is impossible not to be
dnfluenced by the conduct both of defendant and Cassella & Co., and the
eorrespondence between them in the early part of 1892 with.. reference o'
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the mtroduetmn of C'a.ssella & Go g scarlet dye into the Bombay market——

MARCH 24, & descrprlon of evidence to which great importance was attached by Lord

Blackburn in Johnston v. Orr Ewing, as showing that this resemblance was

ORIGINAL likely to deceive. Cassella & Co. Liad already registered an elephant label in:
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1883 in Germany, and had used it in Germany and Japan. Why, then, did
they not use it when they determined to place their scarlet dve on the'
Indian market ? The evidence also goes to show thaft they had at first used
Ex. No. 6 as an elephant label. Why then did they not cortinue to use-
it, but instead place the plaintiffs’ label (Ex.A) with their engraver with the-
view to preparing Ex. B ? They say they instructed him to draw up
their label, so that no part would be considered to be an imitation of the-
plaintiffs’ label ; but how came it that whilst no part is exactly the same:
on both labels, the general similarity between the labels is so striking, if:
their real intention was to avoid a colourable imitation ? That both defend~
ant’ and Cassella & Co. attached the greatest importance to the get-up of
the label cannot be doubted. In his letter of 2nd Anrd the defendanb
weiting to Cassella & Co. is jubilant over it and says: “ We are sanguine’

. that if you have a free use of this ticket it will help us to drive ous of the-

market Soda Fabrik scarlet, and fearing the same they have taken the
stops to stop the same being used by you.””” In his'deposition the defend-
ant no doubt explainsg that he. had nof then seen Ex. A, and only

~ intended to refer to the elephant. 1t is almost impossible to believe this.

statement of the defendant, who was taking a keen interest in the appro-

aching rivalry between the two manufacturers’; bub at any rate he admits -

that Jiwa had explained to him what plaintiffs’ label was, and knowing, as-
the defendant must have done, that the figure of an elepbant was common’
to the labels of several importers, his exultation over Cassella & Co.'s label:
can only [897] be reasonably accounted for by 'his convietion that it:
would by its general resemblance to the plaintiffs’ label afford the mosk
valuable -assistance in oussmg the plaintiffs’ searlet in favour of the-
defenda.nt s dye.

. For these reasons I have come to the conclusion tshat the plaintiffe’
have satisfactorily established that the defendant’s label is likely to deceive-
unwary purchasers to the detriment of their trade, and that they are
entitled to the injunction as prayed for. The decree musth, therefore, be-
reversed and a decree made in terms of the plaint. - Appellant to have his-
cosfs here and in the Courb below.

STARLING, J.—The plaintiffs in this case, The Badische Aniline and
Soda Fabrik, seek to have it declarad that the defendant’s label (Ex. B}
is a colourable imitation of their label (BBx. A), and to have the defendank.
restrained by injunction from selling packets of sca.rlet aniline dye Wl('.h
Ex. B affixed to them.

: The defendant is a Patsi inhabitant in Bombay who bas been since
January, 1899, importing into Bombay scarlet aniline dyes  manfactured
by Cassella & Co., of Frankfort, on the. paekets conta.mmg whxch the
label B was afﬁxed

- From the evidence it appears tha!; tbe pla.mtlffs have been 1mporbmg
into and selling in. Bombay scarlet aniline dyes with the label (Hx. A) on
the oufside of the packet in which it was contained, .ever since 1882.
The dye so ihiported is ‘appreciated and the sale has been an increasing ons.
Since that date there have been three other elephanﬁ tickets (Exs. 1, 12,9.‘1‘1&'
6), begides Ex. B, :imported inta Bombay in connection with scarlet aniw
line dve, but to a eomparatlvely small extent, and they cannot in any way
be said to be colurable imitations-of the ‘plaintiff’s ticket. : Exhibit 6 was

<
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a ticket of Cassella & Co., who ‘are the persons really interested in the’
result of this suit, but they seein after a short time to have dropped the
use of that ticket altogether, possibly because they did not find it take in
the market. Thus up to 1892 there was no label attached to scarlet
aniline dye which was at all like the plaintiffs’ or likely to be mistaken for
theirs.. In 1892, or shortly before the commencement of that- year,

. Cassslla & Co. had Ex. B designed and the circumstances under which that

[598] was done are described in their latter to the defendant of the first
December; 1892, (1) and in that they say: " We had seen the plaintiffs’
label before we got up ours registered in Germany in 1892, and ag our
lithographer had also seen the same label befors, -we at the time gave
- special orders to have the design drawn up in such a manper that no part’
. thereof could be considered an imitation of the plaintiff’s label.”  Now it
is quite possible for alabel, no part of which is a copy of another label, to-
be a colourable imitation of that:other label, and to be so like it in general’
appearance as to be likely to deceive purchasers. Such was the cage in*
Orr Ewing’s case (2), and it seems to me the special orders given by
Cassella & Co. might have been, and were probably, coupled with orders’
to make their lahel have the same general appearance as the plaintiffs’,

i
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Then for what purpose were these labels prepared ? The defendant in his
evidence says that he went to Cassella & Co., in Frankfort to get a- .

monopoly of magenta dye from them. This he could not get, as thev had’
already given it to some one else, but they showed him tins of searlet dye‘
with label B on it and asked him to push the business ¢f it in Bombay.
Clearly, then, label B was prepared for the express purpose of being put on tin*
-of scarlet dye which were to be sent to Bombay for sale, wheretheir former
elephant label (No. 6) hagd failed to secure markets. - What the defendant’
thought of in using the ticket appears from his letter of 2nd April 1892, to -
Cassella & Co.:—" We are quite sanguine that if you have a free use of
the ticket it will help us.to drive oub of the market Soda Fabrik's scarlet
C* % ¥ As to your suggestion to select another icket in place of the ele-
phant oune, it will of course-take a long time to introduce same in tha
miarket and thus throw unnecessary hindrance in the wav.”  1f B were
quite unlike A, and not likely to be mistaken for it, it would be a new
ticket, and it would be a long time before that could be introduced in the
- market and the difference between using B and some other tickeb canonly
be that B, was so like some other ficket which has already & bold on the
market, as to make it possible to slip it in and get the benefit of the-
reputation of that other ticket. The only ticket then in the market [599] "
resembling B was the plaintiffs’. To my mind the only conclusion to be
drawn from this evidence is that Cassella & Co. had B designed in order to
pass off their scarlet dye in Bombay as the piaintiffs’ and that the defend-
- ant, being of opinion such a course was possible, took the goods with the
same object. In such a case the Court will, without further enguiry,
- restrain a defendant~-Cope v. Bvans {3).

Farther, against the defendani his own conduect is evidence, and I
think his conduct is such as to prove against him that the resemblanca
hetween the tickets was calculated to deceive (see per Lord Blackburn, 7
‘Ap. Oa., at p. 230). Then as to the appearance of the tickets themselves.
It is quite true that no one portion of B is a copy of a similar portion of A,
and that no one, taking the two into his hands and comparing the ove

with ‘the other, could mistake B for A. But purchasers do not so look

C(D1TB.SST. . () TAp.Ca219. 8) L.R. 18 Hq. 188,
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abt the labels. What they look at is the general appearance and .
effect of the label, and all that is noeessary in order that the Court should -
stop the use of a label is that ifs general appearance and effect is such.
as would render it likely to make purchasers suppose they are purchasing -
an article of a party who is complaining of the use of the defendant’s label
(see Orr Eiwing’s case (1)). In my opinion, the general effect of the two
labels is practically the same, and the only difference which could possibly
strike the eye at first gight is the kool on the defendant’s elephant ; bub
Ivery much doubt whether an ordinary purchaser would ordinarily notice
this, or if he did, that he would remember whether there was or was not
a jhool on the plaintiffs’ label which he had seen before. If he did notice
and remember, I am of opinion that in all probability he would put it down
to some change or- variation made by the plaintiffs’ themselves (see the
judgment in Orr Evings’ case). On. the whole, I have cometo the
conclusion on my own view of the labels, and taking into account the
character of the elephant labels already in the markets other than A and
B, and from the conduct of the defendant, that his labelis caleulated to
deceive a purchager into the belief that his goods wers those of the plaint-
iffs and, from the conduct of [600] Cassella & Co. and the defendant,
that the label was infroduced with that intention. This is sufficient -
to decide the case, and I am, therefore, of opinion that the decree of
Parsons, J., should be reversed and a decrea passed for the plaintitts,

I may add, with regard to one of the arguments used in behalf of
the defendant, that it seems to me that it was practically. impossible for
the plaintiffs to get any evidence of purchasers having been actually
deceived.. The first shipment of Cassella’s goods was only made in the
end of January 1892, and by the beginning of March the plainfiffs had .
interfered and objected to the use of Cassella’s ticket, and by, the be-
ginning of July the present suit was filed ; and after the plaintiffs had
interfered, it would have been almost impossible, and certainly exceed-
ingly damaging to their ecase, for the defendant to have attempted to
pass Cassella’s goods off as the plaintiffs’. If they had succeeded in
doing so, they would bave been making most cogent evidence for their
adversaries. '

. : : Decrée reversed.
Attorneys for the appellants :—Messrs. Payne, Gilbert and Sayani.

Attorneys for the respondent:—Messrs. Pestonii Rustomji and
Kolha. ‘ : '
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