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and being Jiable to be excluded by any uncle or aunt, as the case may be, if
one ha.ppens to survive the propositus. - The similarity' between the
succession of these nephews with that of the remoter gotraja sapindas is
more complete than that between the succession of the latter and that of
lineal descendants. And this is a consideration: which supports the
applica.tion of the rule of succession per capiia, in preference - to that of
succession per stirpes, to the ease of the remoter gotraja sapindas.

‘We must, therefore, vary the decree of the Court below by substituting,
in lieu of the third share awarded therein, a sixth share, which is admitted
fo be what the plaintiff i3 entitled to, according to the genealogy held
proved by the Assistant Judge and to the opinion above expressed. But
a8 this point was made for the first time in this Court, the appellant cannot
be allowed the costs of this appeal. : .

Decree varied.
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Before Mr. Justice Parsons.

DrONDIBA KRISHNAJL AND OTHERS (Plaintiffs) v. THE MUNICIPAL
COMMISSIONER OF THE CITY OF BOMBAY {Defendant).™
* [5th March, 1892.]

Negligence—Easement—Right of ‘support of house by adjoining soil—Principal and agent
or conlractor—Liability of principal for acts of contractor—Bombay Municipal Act
(III of 1888), s. 527—Notice of suit—What is sufficient notices ’

The plaintiffs were owners of a house consisting of a ground floor and upper
storey and measuring 77 feet in length. On the south side of the' house was a
gully, 3 feet 6 inches wide, separating it from another upper-storied house. The
plaintiffs in this suit complained that in January, 189i, the defendant by his
servants dug a trench, 8 feet deep, along the whole length of the gully for the
purpose of laying a drain pipe, and thast the work was done so negligently thas¢ the
plaintiffs’ house was injured and became in such a dangerous condition that it
had tobe pulled down. The plaintiffs claimed Ri. 3,996 as damages. The
defendant denied the negligeuce, and alleged that the work was not done by hlS
servants or agents, but by a contractor.

Held, that the defendant was liable for the act of his contractor. The work
was necessarily attended with risk, and the defendant could not free himself from
liability by employing a contractor. The defendant, as well as the contractor,
was liable to the plaintiffs.

For the defendant it was contended that the notice of action given by the
plammﬁs under s. 527 of the Borbay Municipal Act (III of 1888) was insufficient.
* The notice stated “that one S, L., s contractor under you, and as such being

o your dgent and servant, excavated -a trench, &c.” It was argued that this wasg
not a good notice, as it only alleged a cause of action arising out of the acts of
the defendant’s servants and agents, and not out of the acts of a contractor.

Held, that the notice was sufficient, The section only réquired the notice o
state with reasonable particularity the cause of action, and this was done. The

.. individual by whom' the damage was done was specified, a,nd the acts ‘which
‘causoed the damage were clea.rly set forth.

SUIT to recover Rs. 3,996-13-0 as damages for loss ca.used to the
plaintiffs by the negligence of the defendant.
‘ The plaint set forth that the plaintiffs were owners of a chawl situate
in Haines Road in Bombay, consisting of a ground floor and upper. storey
and measuring 77 feet in -length and 19 feet and 6 mches in breadhh

* Suit No, 241 of 1891._
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that on he south of this chawl was a gully, 3 fest 6 inches wide. separat-
ing the plaintiffs’ chawl {rom another upper-storied chawl ; that in
January, 1891, [308] the deféndant by his servants exceavated a trench,
8 feeb deep, in the said gully for the purpose of laving a drain nipe; that
the trench was. made along the whole. length of the plaintiffs’ chawl
at.one time instead of being done in short lengths; that the sides of
fhe french were left unsupported, and that the whole work was done so
negligently. that the foundation of the south wall of the plaintiffs’ chawl
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~was undermined and slipped outwards, carrying the superstructure with -

i, so that the whole building beecame in .a dangerous condition, and in

consequence thereof, the defendant, under the provision of the Municipal
Act, caused the chaw! to be pulled down, and the manema,ls removed
The plaintiffs claimed Rs. 3,996-13 as damages.

The plaintiffs further alleged that prior to bringing thesuit, viz., on
the 27th January 1891, they had given the defendant the notice reqmred
by s. 527 (see note™) of the Bombay Municipal Aet (III of 1888). The

notice was from the plaintiffs’ solicitors (Messrs. Payne, Gilbert, and .

Bayani), and stated (inter alia) as follows :—

“We are instructed that one Sitaram Luxmon a contra,ctor under you, and as such
being your agent -and servant, during the last week excavated a irench 8 feet [309]
deep in the gully situate on the south of our clients’ chawl for the purpose of laying
dowan a drain pipe, with the resuls that the foundations of the south wall of the chawl
were undermined and slipped cutwards, carrying the superstructure with it, so that the
south wall and other portions of the building were put into the dangerous condition
abtributed to it by the Municipalify, and whlch necessitated the proceedings taken by
them fo remove the chawl,

“The shock caused by the slipping of the south wall has also broken the north
exterior wall of the chawl, and this wall has an horizontal crack along its whole Jength
-at a height from 2 to 3 fect above ground level, and the masonry to this wall and to
the said exterior walls which are also cracked will have to be rebuilé.

“Our olients charge tbat the damage to their said chawl was caused by the careless
maneer in which the excavation of the aforssaid trench was done, The sides of the
trench were not shored or supported in any way, and the trench was opened the full
length of the gully instead of in shortlengths. The work, having regard to the depth
of catting, the narrawness of the gully and its close proximity to our clients’ chawl,
required the utmost care, yet the most ordinary precautions were neglected

“Our clients estimate their damages at Rs. 4,000, and unless their claim is settled
within 6ne'month from the date hereuf they will take legal proceedmgs against you in
the High Court to enforce it, which please note. .

* Note. —Section 527 of Act IIT (Bombay} of 1838, is as follows :—

(1) No suit shall be instituted against the Corporation, or .against the Oommi.s-
-gioner, or a Deputy Commissioner, or against any Municipal officer or servant, in
respect of any act done in pursuance or exseution or intended execution of this Act or in
- regpect of any alleged neglect or default in the execution ot this Act :—

{a) until the expiration of one month next after notice in writing has been, in
the case of the Corporation, left at the chief Municipal Office, and in the
case of the Commissionér, or of a Deputy Muaicipal Commissioner, or of 2

: Municipal officer or servant, delivered to him or lett at his office or place of
abode, stating with reasonable particularity the cause of action and the name
and place of abode of the intending plaintiff and of his attorney or agent 1f
any, for the purpose of such suit : nor -

(b) unless it is commenced within six months next after the acerual of the cause

- of action ;

{¢) the plaintiff shall not be permltted to go intc evidence of any cause of action

except such as is set forth in the notlce delivered or Ieﬂ; by him aforesaid :
(9) At the trial of any such suit :

(d) the claim, if it be for damages, should be dismissed if tender of sufficient
amends shall have been ma.de before the suit was instituted, or if after the
institution of the suit a gofficient sum ot money is pald mto Cour(; with
costs. ! .
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“Our elient Dhondiba Krishnaji resides at the bazaar opposite the Victoria Garden;.
Harriba Tukaram resides on the Parel Road ; and Raghoba Ramiji resides at No. 107,
Haines Road. '.I.‘hey all live on their ptoperhles ”o.

‘The suit was filed on the 1st May, 1891, ; S
The defendant filed a written statement. He denied the statements
made by the plaintiffs as to the excavation of ‘the trench, the negligence,
&e., and stated that the excavation was made not by the defendant,

‘his agents or servants as alleged in the plaint, but by a contractor. -He

also stated that, even if no excavation had been made, the plaintiffs
would have been required to pull down the chawl as being in a dangerous
condition, and that its said condition was not ' attributable to the

-excavation, The defendant also submitted that the notice of action given

by the plaintiffs was not sufficient under -8. 527 of the Municipal Act;
and thab the plaintiffs were not, therefore, entitled to bring this suit.
Latham (Advocate Genera.]) and Jardine, for plaintiffs :—The fact

.that the defendant gave the work to a contractor does not [310] exonerate

" him from ll&blllﬁy—HughEo v. Pewwau 1); Bower v. Peate (2); Dalion

v. Angus (3).

Russell and Scott for defendanb :——They contended that the notice of
suit of the 27th January 1891 was not sufficient under s. 527 of Bom.
Act III of 1888, and thev cited Ullman v. The Justices of the Peace for
the town of Caleutta (4); Steel v. The South-Eastern Railway Oompa.ny(S)

J UDGMENT

PARSONS, J.—In dealing with this ecase it will be advisable, o
consider the points of law first, viz., as to the sufficiency of notice and
the liability of the defendant for the action of his contractor.

The material part of the notice before suit given to the defendant by the
plaintiffs is as follows : (His Lordshlp read the notice of the 27th January
above set out and continued :) It is contended that this alleges a cause of
action arising out of the acts of the defendant’s agenbs and servants
only, and not out of the aects of a contractor, ard that therefore the
plaintiff cannot recover if the contractor has been in default and the
defendant guilty of a breach of duty. The law, bowever, (s. 527 of the
Bombay Municipal Act, IIT of 1888) only reguires the notice to state
with reascnable particularity the eause of action, and I am of opinion
that this has been done when it is stated that ' one Sitaram Luxmon, a
contractor under you, and as such being your agent and servant, excavat-
ed a trench, &e.”” The proposition that he was an agent and servant
may not bestrictly tenable in law, but the individual was specified by the

. use of the word *‘ contractor,” his position was particularised, and the

various acts which caused the damage are clearly and plainly set oub.
While therefore the plaintiffs must of course be limited to the cause of
action in the said notice set forth, I hold that the cause of action is
wide enough to enable the plaintiffs to maintain this suit, and I find the
5th and 6th issnes aceordlngly .

The next point ic whether the defendant is liable for the acts of his
contractor in the present suit. The case of Ullman v. The Justices of the
Peace for the town of Caloutta (4) has been cited to [314] show that if a
patson has to do a lawful act, and he employs a competent person to do
that lawful act, and damage oceurs, the original employer is not . liable ;

(1) 8 Ap. Ca. 443, . (2 1Q.B.D.321.~ . (3) 6 Ap, Ca. 740 (790, 829, 831).
(4; 8 B.I.R. 265.3 (5) 16 C.B. 550. . T

-202



JIX.] DHONDIBA ERISHNAJI v. MUNL, COMMR., BoMBAY 17 Bom. 812

‘(see also -Steel v. The South-Eastern Railway Company (1)). Since,
~however, this case was decided, the law  has been somewhat modified.
- The case of Dalton v. Adngus ‘2) must now be taken as embodvmg the
law on the subject. In that case, at p. 829, Lord Blackburn says: “Ever
since Quarman v. Burnett (3) it has been- considered settled law that
~one employing another is no liable for his collateral negligence, unless
:the relation of master and servant existed between them. So that a person
employing a confractor to do work is not liable for the negligence of .that

- gontractor or his gervants. On the other hand, a person causing some- -

‘thing to be done,.the doing of which casts on him a duty, cannot escape
from the responsibility attaching on him of seeing that duty performed by
delegating it to. a contractor. He may bargain with the contractor that
he shall perform the duty, and stipulate for an indemnity from him if
.it is wot performed, but he cannot relieve himseli from liability to
.those injured by the failure o verform it—FHole v. Sittingbourne Railway
.Company (4) ; Pickard v. Smith (5); Tarry v. Ashton (6).” And at p. 831,
Lord Watson says: “ When an employer contracts for the performance of

.work, which, prorerly conducted, can oceasion no risk to his neighbour’s
house which he is under obligation to support, he is not liable for damage
‘ariging from the negligence of the contractor. But in cases where the work
is necessarily attended with risk, he cannot free bhimself from liability by
bindirg the eontractor to take effectual precautions. He is bound, as in &
questlon with the party injured, to see that the contractis performed, and
ig, therefors, llable, as well as the conhractor, to repair any damage whlch
may be done.”

This law is affirmed in Hughes v. Percival (7). The propositions of
law so laid down apply to the present case. The work here to be performed
was hazardous, and a duty was cast on the [312] defendant in respect of
it by reason of the plaintiffs having a right of support from the ground on
which the defendant was onera.bmg 1 find the 1st and 7th issues
accordingly.

It only remains to deal with the question of fact raised in the 2nd, 3rd,
and 4th issues. (His Lordship referred to the evidence and continued :—)

It is clear that the trench was affecting the stability of the house; while "

the trench was there, the house was sensibly getting iito a more and more
unsafe condition ; and nothing shows this more conclusively than the fact
that it. was hurriedly filled up immediately the condition of the house
became known, and was not proceeded with until after the house had been
pulled down. There is a great conflict of evidence as to the way in which
. the trench was dug. Practically speaking, I do not think that it makes
" very much difference whether the trench was dug all at one time and along
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the whole front of plaintiffs’ house, or by lengths or along part of the front
only, or whether it was shored at all or not, or whether a bridge of earth

‘was lelt or not. To lay the drain so deep and so near to the pldintiffs’
“house was admittedly a hazardous operation, and one that required greab
care and precautions. The worse the condition of the plaintiffs’. bouse,
the more care and the greafer precaubions were necessary. There is no
doubt that sufficient care and precautions were not taken, and the vesull
was that the plaintiffs’ house was undermined, its foundations slipped, its

floor ‘and walls eracked and became unsafe and ruinous. The evidence of

H. A. Kanga as to the condition of the trench when he saw it is very

(1) 16 C. B. 550. (2) 6 Ap. Ca. T40. (3) 6 M. & W, 499.
(4) 6H. & N. 488,  (5)10C. B. (N. 8. 473. (6) 1 Q. B. D, 314.
- (7) 8 Ap. Ca. 443, : T
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.8trong ; there is no-evidence on the defendant’s side at.all'to be ‘compared
.with it for certainty or credibility. I mrtst believe him fully as to the facts
-on which he has given evidence. It isquite clear that there was no shoring
used in the trench. No two witnesses for the defendant agree as to the extent
of the shoring they allege. was there. Moreover, if there had been shoring,
it would have been known what was done with it when the trench was so
hurriedly filled up. Not much reliance can be placed on witnesses, who, we
find, see shoring which never existed, and who do not see a trench 12 feet
long by 2 feet deep, which the contractor of the work, Kesow himself, a
-witness called by the defendant, 8ays that he excavated. . If the witnesses
would [313] not see this trench, itis hardly surprising that they would
nob see the much deeper trench that evidently was there.

It is unnecessary to say more or discuss the evidence at any greater
detail. I have purposely not gone into the expert evidence, the evidence,
that is, of persons who examined the premises after the mischief had
been done and the plaintiffs’ house demolished, for, as I said before, it i,
‘in my opinion, almost useless. It is no assistance fo be told in one
breath thab a crack might be caused in one way, and in another breath
that it might also be eaused in two or three other ways. No doubt such
injuries as this house had sustained might have been caused in other ways

-than by the disturbance of the trench, bub they could have been caused
by it ; and on the evidence it is clear that, in pomt of fact, they were

ca.u%ed by it, and by nothing else.

I find the issues 2, 3 and 4 accordingly., The amount of damages
claimed has bhardly been disputed, and is proved. in the cage, I pass a
decree for the plaintiffs for Rs. 3,812-7-0 and costs. ‘

Attorneys for the plaintiffs :—Messrs. Payne, Gilbert and Sayani.

Attorneys for the defendant :—Messrs. Gmwford Burder, -Buckland
and Bayley.

17 B. 313.
INSOLVENT JURISDICTION.
Before Mr. Justice Farran.

IN THE MATTER OF HORMARJI ARDESIR HORMARJI,
‘AN INSOLVENT. [13th, 20th, 26th, 27th and 28th July and
4th, 5th and 6th August, 1892:]

Insolvency—lndzan Insolvent Act (Stat. 11 and 12 Vie., e. 21}, ss. 50 and 51— Conduct
of insolvent amounting to offences within those sections—Conduct of insolvent
considered with veference fo the following charges filed against him by opposing

- ereditors, viz., reckless speculatwn contracting debts without reasonable eaapectatzon
of paying them misconduct in contracting debts; concealment of property ; obtain-
ing jorbeamme by false - representations; contracting debls by false prelences;
undue preferev.ce.

. The insolvent had for many years carried on business in Bombay s a merchant,

- His firm (Messes. B. and A, Hormarji) had been established in 1830 by his uncle

and father,” On the death of the latter in 1882 the insclvent was left the sole

surviving partner, and from that time until his failure be carried on the business

- [313] alone. The failure took place in April, 1391, and on the 1st May 1891 he

was adjudicated an insolvent,  His liabilities were stated to be Rs. 47,98,591,

his good assets Rs. 5,18,902 and his doubtful assets Rs. 60,014. His discharge

‘'was opposed by six banks in Bombay with which ‘he had had dea.lmgs The
grounds of opposition were as follows :—

(1) Reckless speculation ; (2) conttactmg debts w1thout any rsa.sonable expec-
-tation, at the time when the same was contracted, of paying the same ; (3) gross
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