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. H, then, cl. 4, sub-éls, ()’and (@), apply to the case, the guestion
ariges whether the words *' the amount at which the relief sought is valued
in the plaint " allow the plaintiff to put forward an arbitrary valuation.
Prima. facie; they certainly do seem o leave such s liberty to a plaintiff,
atd some reasonable grounds for such’ liberty being- allowed are suggested
bg Westropp, C. J.,in Manohar Ganesh v. Bawa Ramcharandas(l).  But,
without going into the general question on the present occasion, I think the
cage belore us is one in which. the valuation did not form part of the
Tunctions of the Court, but could be ‘made by the plaintiff as he pleased.
And the Judge’s order, therefore, to amend the valuation, and his subse-
quent dismigsal of the suit. for refusal to amend; were both erroneous.
The decrae of the Court below must, therefore, be reversed and - the suit
remanded for trial op the merits.. The defendant ought, I think, to pay
the appellant his costs of his appeal. All other costs to be dealt with by
the Court below in making its decree on the new trial, f '

- Order reversed.

17 B. 62,
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LILLADHAR JATRAM NARRANJI AND OTHERS (Plaintifs) v.
' GEORGE WREFORD AND OTHERS (Defendants).*
,[15th September and 3rd Oectober, 1892.] .

8als of goods—Appropriation lo vendeo—Passing of prbperty to vendee— Bankruptcy of
agents for purchase—-Unpaid vendor—Stoppage in transit—Termination of transit—
". Goods landed in Dock and held by Dock authorities—Bombay Act, VI of 1879, ss. 43

and 62—Port Trustees of Bombay—Bye-laws of Port Trust, Ruls 59.

" In August 1890, the plaintifis; through Benn, Ashleyand Go., of Bombay,
- ordered from Bevis, Russell and Co., in London, 100 bales of grey shirtings at
. 73, 10d. per piece f. 0. b., November-December -shipment, In order to carry out
this order,Bevis, Ruasell and Co. purchased  goods of the required description from
Messrs. Dewhurst and Jo. of . Manchester. The heading of the invoice of the
goods supplied by Dewhurst and Co. contained these words: “ Proceeds to be
remitted to Messrs, Bevis, Russell and Co., Liondon, specifically for the protection
of their acceptances of Geo. and R. Dewhurst’s draft against this or any of these
. shipments,”” and the letter addressed by Dewhurst and Co., to Bevis,. Russell
. and Co., forwarding - draft, countained the following clause ;—** It is understcod
that the proceeds of the goods are to be remitted to be held by you specifically for

1892
APRIL 11,

"APPET-}
LATE
CiviL, .

17 B, 56.

the protection of the enclosed bill, or any other of your acteptances of our drafts

" against such shipments, which please confirm.” To this letter Bevis, Rusgell and
Co, replied: “ We' confirm the arravgements between us as to the disposal of
remittances and against the shipments.’”” The bales were duly marked with the

. Plaintiffs’ mark by ditection of Bevis, Russell and Cd, and were to be delivered
1. 0. b, at Liverpool. Dewhurst and "Co. accordingly despatched the 100 bales

. to " Liverpool; and there Bevis, Russell #nd Co. had them ‘shipped in eight

... different vessels, viz., 13 bales in each'of the four steamers “Nubia,’’ ** Clan

“. Drummond,” ** Inchulva’’ and ** Roumania,” and 12 bales in each of the ships

-;* Hispania,” ** Eden Hall,” * City of ‘Edinburgh” and “ Wistow Hall,” The
. 100 kales were consigned to Bombay. by’ Bevis, Russell and Co., in their own
name, the bills of lading being made out to théir order or.to his or their assigns.”
Bevis, Rusdell and Co. paid the freight at ‘Liverpool anad effected insurance on
* the plaintifis’ behalf. - All thé shipments were :made before’ the 1st December,

7% Buit Wo, 679 of 1880,
(1) 2 B. 219, .
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1892 " 1890, except the 13 bales by the *“ Wistow Hall,” which were shipped on that
oor. 3 - . day. Ontbe several shipments being effected, Bevis, Russell and Co. accepted
* 9~ Dbills of Dewhurst and Co., payable three months after date. The bills of lading.

of the bales shipped in the “Nubia,” “Clan Drummond” and “Hispania’’ were

ORIGINAL endorsed, in blank, by Bevis, Russell and Co., and sent by post to Renn, Ashley
OriviL, and Co., of Bombay. The “Nubia” arrived at Bombay in November, and the
—_— plaintifis received the 13 bales shipped by ber, Benn, Ashley and Co. having

17B.62. endorsed the bill of lading to' the plaintiffs. No specific payment was made
) . by the plaintiffs in respect of these bales, but at that time they had a sum stand-
. v ing to their credit in the books of Benn, Ashley and Co. The invoices of 25
more bales, viz., 13 bales ex * Clan Drummond ” and 12 bales ex ‘ Hispania,™™
arrived in Bombay later in November, and were handed to the plaintifis. On
[63] the 1st* December, 1890, the plaintiffis paid Rs. 25,000 to Benn, Ashley
and Co. Neither the * Clan Drummond” nor the * Hispania’’ had then arrived
in Bombay. - . :
On the 4th December, 1890, Bevis, Russell and Co. suspended payment, and
on that day areceiving order was made vesting their assets in the first defendant,
Wreford ; and on the next day Pixley was appcinted special manager of the
estalo under 5, 12 of the FEuoglish Bankruptcy Act (Stat. 46 and 47 Vie., ¢. 52).
At that time the bille of lading for the remaining 62 bales were still with Bevis,
" Russell and Co., who then banded them over to Pixley. On the same 5th
December, 1890, Benn, Ashley and Co. suspended payment in Bombay.  On the
13thiDecember, 1890, Dewhurst and Co. telegraphed to their agents in Bombay,
Messrs, Ritchie, Steuart and Co., directing them to stop the goods in transit,
including the 25 bales ez “Clan Drummond” and ‘ Hispania.” On the 15th
December, Ritchie, Steuart and Oo. on_behalf of Dewhurstand Co., gave notice
to the agents of the * Hispania” to stop the 12 bales on board that vessel,
Previously to that notice, however, the bales-had been landed in the Dock at
Bombay, They then gave the Dock authorities notices, but at that time the
ships’ agents had already given the plaintiffs a delivery order for the goods.
On the same day, viz,, the 15th December, Ritchie, Steuart and Co. gave notice
to the agents of the ““Clan Drummond’’ to stop the 13 bales on board. These
bales had not then been landed, and were then still on board,

The other five cteamers with the remaining 62 bales duly, arrived in Bombay
and went into Dock. Oa the 2nd January, 1891, the * Roumania,” the ** Oity
of Edinburgh” and the *“ Wistow Hall ” had landed all the bales which thay bad
on board. The *“ Eden Hall ' had landed 9 out of the 12 which she had brought,
leaving 3 still to be discharged, and the * Inchulva ” had pot landed any of her
bales, the whole 13 being still on board. On that day (2nd January, 1891) Ititchie,
Steuart and Co., on behalf of Dewhurst and Co., wrote to the several agents of

- the above steamers notices of stoppage in transit of the above bales, except in
the case of * Wistow Hall,” in respect of which no notice was sent. These notices:
were all delivered on the 3rd January, 1891, : N

Held— . :

(1) On the evidence, that the payment of the Rs. 25,000, by the plaintiffs, to-
Benn, Ashiey and Co., in Bombay was a payment for and oo account of the
100 bales. In respect of transactions before bankruptcy, a payment to Benn,
Ashley and Co. was a payment to Bevis, Russell and Co.; but, if that were not
80, Benn, Ashley and Co. were agents to receive payment.

(2) That on the goods heing shipped at Liverpool, if nob af an earlier date,
" the property in them passed from Dewhurst and Co., 10 Bevis, Russell and Co.,
and from the latter, by reason of the plaintiffs’ contract with Bevis, Russell and
Co., to the plaintiffs, —Bevis, Russell and Co. baving, by bolding the bills of
Jading, the constructive. possession of the goods,and the legal right to their actual
possession, 'and to retain the same until their price’ was paid by the plaintifis

" with the chaiges. T o . T .
(3) That the plaintiffs were entitled, as against the representatives of Bevis,
Russell and Co., and Benn, Ashley and Co., in. bankruptoy, to the bills of lading
.and the goods represented by them without further payment, ' Ritchie, Steuart
‘and Co., a8 agents of the Official Receiver had not, therefore, the right to with--

- hold the bills of lading of any of these bales from the plaintiffs. .

- ... - [64]: (4) On the:evidence, that when Dewhurst: and Co. forwarded the good_s\
to Bevis, Russell and Co. at Liverpool they. really started the goods on thelry
voyage to Bombay, and that the transit lasted until the bales were '' at home’
in Bombay. Until then ‘ths right of Dewhurss and Co. to stop the ‘goods ir
transis lasted. SN : :
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(5). That effectual notice on behalf of Dewhurst and Co., to stop in transit was
given in respect of the 13 bales ez *“ Roumania ’ by the nohca gent. by . Ritohie;
Steuart and Co., on the 15th Dacember 1890. The general notice given on that
day'to the agénts of the ‘‘ Roumania’ not only as to specific bales, but as to
any other bales shipped on account of Geo. and R. Dewhurst to Messrs. Benn,

'Ashley and Co., although indefinite, covered theshipment by ths ‘‘ Roumania,”’
?Pg was”glven in time to prevent the bales on board that ship from rea.chmg
oine, N

(6) That eﬁectual notlce by Ritchie, Steuart, and Co., on bebalf of Dewburst
and Qo., to stop in transit was given in respect of the 13 bales ez ** Inchulva '’
and 3 bales (out of the 12) ex ** Bden Hall ’’ which were still on board and
undischarged at the date of the notice of the 2nd January 1891.

(7) Asto the 12 bales ex * Hispania ™ landed prior. to the notice of the ‘15th
December, and as to the 12 bales ex * City of Edinburgh ’* and the 9 (out of the,
12) ez “ Eden.J1all,’’ landed before the notice ofthe 2nd January 1891, and as to.
the 12 ez “ Wistow Hall ” in respect’ of whxch no notice at all was given, that the
plaintiffs were entitled to them.

(8) That the goods ceased to bei m transit when landed in Dock in Bombay.

Y

BENN, Ashley and Russell carried on business in Bombay as ‘merchants’
under the style of Benn, Ashley and Co., and in London and Manchester
under the style of Bevis, Russell and Co W. Macdonald was the manager
of Benn, Ashley and Co., in Bowbay, but was not a partner.

The plammﬂ’s were merchants ca,rr“mg on business in Bombay undet
the name of Jairam Narranii and Sons. ' They dealt'in pisce-goods, which
they used to order.out from Euagland from Bevis, Russell and Co., bhtough
the Bombay firm of Benn, Ashley and Co.

In August 1890, the plaintiffs ordered from Bevis, Russell and Co. in
London, through Benn, Ashley and Co., of Bombay, 100 bales of grey
, shirtings at 7s. 10d per piece f. 0. b,, November-December shipment. In’
“order to be in a position to exeeube this order, Bevis, Russell and Co.
purchased goods of the reaulred descripmon from Dewhurst and Co., of

. Manchester.

‘ The heading of the mv01ce ‘of the goods supohed by Dewhurst and Co.
contained these words: * Proceeds to be remitted to Messrs. Bevis, Russell
and Co., London, specifically for the [65] .protection of their acceptances:
of Geo. and R. Dewhurst’s drafts against this or any of these shipments,”:
and the letter addressed by Dewhurst-and Co. to Bevxs, Russell and Co.,:
forwarding draft contained the following clause :—'* It is understood that
the proceeds of the goods are to be remitted to be held by you spscifically’
for the protection of the-enclosed bill. or auy other of your acceptances of
our drafts against such shipments; which please conﬁrm,’ and to thig’

letter Bevis, Russell and Co. repligd as follows:—"' We confirm thai

-arrangements bebWeen us as. to the disposal of remlttances and aga.mst

the shipments.”
~ On-the 1st September; 1890 Bevis: Rusqell and Co. dlrected the 100'

bales to be marked with the pla.mmfts mark, ‘The goods were to be delivered’
f. o. b. at Liverposl. Dewhurst'and Co. ' aecordmgly despatched vhe 100’
bales bearing the plaintifis’ mark to leerpool in different lots. At Liverpool,
Bevxs,Russal] and Co. had t.bem shipped in eight differént vessels, viz., 13
bales in each of the four ships’* Nubia,” * Clan Drummond v Inchulva
and ‘“Roumania ”’ and 12 bales'in eacb of: the ships " Hxspa.nla, Eden~
Hall,” ** City of Edinburgh” and “ Wistow Hall.” "The 100 bales were
congigned to Bombay bv Bevis, Russell and Co., in théir own names, the

~ bills of lading being mizde out to their cwn order or to hls or their assigns.’
The freight  was paid by Bévis, Russell and Co., "in Liverpool on'‘the -

pla.mt.xffs behalf, and they also effedted: insurance- for the plaintiffs, = Alll
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the shxpments were made before the 1st of December, 1890, except the 12
bales by the * Wistow Hall,” which were shipped on that day. On the
several lots heing shipped, Bevis, Russell and Co." accepted bills of
Dewhurst and Co., payable three montbs after date.
"- The bills of ladmg for the bales ez * Nubia,” “Clan Drummond”’ and
" Hispania ” were endorsed, in blank, by Bevis, Russell and Co., and sent
by post to Benn, Ashley and Co., of Bombay. The * Nubia” arrlved in
Bombay in November, and the plammffs received the 138 bales shipped
by her,—Maessrs. Benn, Ashley and Co., having endorsed the bill of lading
to the plaintiffs. - The plaintiffs recelved these bales without making uny
gpecific payment in respect of them, but at that time they had a sum
standing to their credit in the books of Benn, Ashley and Co. The [66]
mvomes of 26 more bales, viz.,, 13 ez * Clan Drummond” and 12 ex
“Hispania” arrived in Bombay later in November, and were handed to
the plaintiffs. On the 1st December 1890, the plaintiffs paid Rs., 25,000
to Benn, Ashley and Co. Neither the '‘Clan Drummond” nor the
*“Hispania ” had then arrived in Bombay.

On the 4th December 1890, Bevis, Russell and Co. suspended
payment, and on the same day a receiving order was made vesting their
assets in the first defendant, Wreford. On the next day F. W. Pixley
was appointed spoecial manager of the cstate’ under s. 12 of - the
Engllsh Bankruptey Act, 1883. At that time the bills of lading for the
remaining 64 bales were still with Bevis, Russell and Co., in England, who
then handed them over to Pixley., On the sameday (5bh December 1890) -
Benn, Ashley and Co. suspended payment in Bombay.

On the 6th December 1890, the vendors, Dewhurst and Co., gave notlce )
to the receiver, Wreford, that they claimed. all shipping documents,
goods and proceeds of goods and remittances to Benn, Ashley and Co.,-
Bombay, for which Dewhurst and Co. had drawn bills, and requiring him
to apply the same proceeds and remittances towards payments of such.
bills in accordance with  the invoice headings. On the 10th December
1890, Dewhurst and Co., sent a telegram to their agents in Bombay,
Messrs. Ritchie, Steuars and Co., stating that they claimed * to have the.
goods sold by them and proceeds specifically applied to pay bills against
goods,” This was notified to Benn, Ashley and Co.

o On the 11th December it was arranged between the Official Receiver
and Dewhurst and Co., that the goods of the latter which had been sent out
to native constituents in India should be sold by Messrs. Ritchie, Steuart
and Co., of Bombay, who should hold the proceeds of such goods to the.
joint account of the receiver and Dewhurst and Co.- On this arrangement
being made, a joint telegram wasg sent o thchle, Steunart and Co., on the .
12th December 1890 in the following terms :—'‘Please carry out sales to
na,t;ves delivering goods against cash only and remit proceeds to England
in joint names of Pixley and Dewhurst,” In pursuance of this arrange-:
ment, Pixley sent the bills of ladmg for the 62 ba.les to Ritehis, . Sﬁeuarb :
and Co., in Bombay. ‘

[67] On the 18th December, 1890, Dewhurst and Co., lnavmd heard’
that the Official Assignee in Bombay clalmed all goods cons1gned to Benn,
Ashley and Co., sent a telegram to Ritchie, Steuart and Co., directing them -
to ston the goods in’transit, mcludmg the 25 bales ez’ Cla,n Drummond” -
and Hlspama ‘On the morning of the 15th December, Ritchie, Steuarh -
and Co.; on’ behalf of Dewhurst and - Co!, gave hotice to Graham and Co.,

_tha agents for the ** Hispania,” to stop the 12 bales on board that vessel. =

Previously to that notice, however, the goods had been landed in the .
44
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Dock: at Bombay. They then ‘gave the Dock authorities notice to shop
them; but at that time Graham and Co. had already given the plaintiffs
a’ delivery order for the goods. On the same morning, viz., tbe 15th
December, Ritchie, Steuart and Co. gave natice to the agents of'the “Clan
Drummond”’ -to stop the 13 bales on board that vessel. These bales had
not then been landed, a'nd were then still on board. -

The remaining 62 bales duly amved in Bombay. As already
mentioned, Pixley had sent the bills of lading to Ritchie, Steuart and,
Co. By the arrangement of the 11th December between Dewhurst and:
Co. and the receiver it had been arranged’ that Ritchie, Stevart and
Co. should sell these (with others) goods and hold fhe proceeds. On the.
81st December, Ritchie, Steuart and Co., on behalf of the Official Recelver
and of Pixley sent notices to the agenbs of the five different vessels in.
which the 62 bales were shipped, to bold the goods for them, stating that
they held the bills of lading. At that time four of the vessels were in the-
Dock.” On the 2nd January, 1891, out of the 62 bales which had arrived,

46 bad been discharged and were in the hands of the Dock authorities, and.

16 were still on board. On that day the 62 bales were found to be as
shown in the following table :—

Number of bales Number of bales

Vessel, ’ - discharged. : undischarged.
“ Hden Hall ” e 9 3
“ Inchulva ” e 0 13-
- “TRoumania” e 13 . .. 4]
“Qity of Edinburgh " . 12 . - 0
* Wistow Hall ” e 12 0
. . Total discharged ... 46 Undischarged ... 16

[68] On the said 9nd January 1891, Ritchie, Steuart -and Co., on

behalf of Dewhurst and Co., wrote to the several agents of the above;
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gteamers notlces of stoppage, in transit of the above ba.les, except in the .

case of the ' Wistow Hall,” in respect .of which no notice was given,
These notices were all delivered on the 3rd January, 1891.

The suit was filed on the 8th December, 1890. - The plaint set forth

(snter alia) that, prior to the failure of Bevis, Russell and Cd:, and Benn,

Ashley and Co., the 100 bales bad been shipped to Bombay on account

and at the risk of the plaintiffs by Bevis, Russell and Co.; thab 13 bales ex

“Nubia’ had been duly recelved by the plaintiffs; that a further lot of
25 bales (viz., 13 bales ex ‘‘Clan Drummond’’ and 12 bales ex Hlsoanla,, )

had arrived, and of these the plaintiffs, as receivers, had - got possession of -

13, but $hat the agents of the S.8. * Hispania,” in which the 12 bales had:

arrived, refused to deliver these latter to the plaintiffs; that subse-:
quently 62 bales, the remainder of the 100 bales, arrived in Bombay,"
and were taken possession of by the defendants, Messrs. Ritchie, Steuart-
and Co. acting, as they alleged, under the instructions of the first defend-

ant, Wreford, the Official Receiver in England of the estate of Bevis,
Russell and Co., and also on behalf of Messrs. Dewhurst and Co., of’

Manchester, the alleged vendors of the said 100 bales. Messrs. Ritchie, -

Steuart and Co. refused to deliver up the said bales to the plaintiffs
except upon the terms-of the nlamtlffs paying the full i 1nv01ce price thereof’
a.nd the charges thereon.

The plaint praved:: (inter alm) that the plaintiffy mlgbh be declared'

entltled to the two-lobs of 25 bales and 62 bales, and that the defendants,.
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Messrs. Ritehie, Steuart and Co., might be ordered to deliver up the said
62 .bales, and to pay Re. 1,000 as damages for the illegal detention thereof.

The defendants, Messrs thchle, Stenart and (o., filed a written
statement.. They set forth that, in respect of the ma.tters complained of,
they had acted as the. agents for the defendant Wreford, the Official
Receiver in Fogland of Bevis, Russell and Co., and also as the agents of
one F. W. Pixley of London who had been, on the apphceblon of the
creditors, appointed by the said Official Receiver to the special manager
of the estate '[69] of the said insolvent firm under s. 12 of the English
Bankruptey Act (Stat. 46 and 47 Vie., e. 52) and also as the agents of
Messrs. Geo. and R. Dawhurst, the vendors of the said goods. They

‘gubmitted that the right of Wreford, of Pixley, and of Messrs. Geo. and

R. Dewhurst, or of some of them; to the said 87 bales was superior to
the right (if any) of the plaintiffs.

They further stated that for many years Messrs. Geo. and
R. Doewhurst had deali with Messrs. Bevis, Russell and Co. as follows.
The latter firm on obtaining indents from natives in Bombay used to
contract to purchase goods from Geo. and R. Dewhurst, who sold the

~ game on the express condition that they should be consigned to Benn,

Ashley and Co., of Bombay, and that the proceeds of such goods should
be specifically held for the protection of all the acceptances by Bevis,
Russell and Co. of the-drafts of Geo. and R. Dewhurst drawn against
every sblpmenh of goods sold by Geo. and R Dewhurst to Bevis, Russell
and Co.

The bills drawn by the smd Geo and R. Dewhurst against the
gaid 87 bales, and accepted by -Bevis, Russell and Co., had been
dishonoured, and there were oufstanding dishonoured acceptances of
Bevig, Russell and Co. on the drafts of Geo. and R. Dewhurst drawn

" in the course of business aforesaid to the amount of about £ 22,676-14-6.

The defendants submitted that, (having regard to the course of-
doaling between Geo. and R. Dewhurst and Bevis, Russell and Co. ) all
goods sold by them as aforesaid were held by Bevis, Russell and Co., or
by Benn, Ashley and Co., as trustees for the said Geo. and R. Dewhurst,
and that the said goods, and the procseds of such goods, formed no part’
of the estate of Bevis, Bussslli and Co., or Benn, Ashley and Co., but were
specifically set apart and ear-marked as appropriated for the probection,
not only of the drafts drawn on any particular shipment, but of all
outstanding acceptances of Bevis, Russell and Co. on the drafts of Geo.
and R. Dewhurst. They contended that, in the events that had happened,
the -said Geo. and R. Dewhurst were entitled to a lien and charge on
the said 87 bales of goods, or that the said 87 bales were impressed with
a trust in favour of Geo. and R. Dewhurst for the amount of all
outisbanding [70) aceeptances, or, at anv rate, for the amount of the-
drafts drawn against the said-87 bales and dishonoured by Bevis, Russell .
and Co., or that otherwise Geo. and. R. Dewhurst had a eclaim to the
87 beles paramount to the plaintiffs.

_ The written statement further allaged that Geo. and R. Dewhursb
as unpaid vendors, had stopned the said goods in transﬂ: and were entitled
to do so. :

" The defendants annexed to this. written statement, coples of the
form of invoice and of the letter forwarding draft drawn against shipments
for acceptance used by Geo. and R. Dewhurst .in their dealings with .
Bevis, Russell and. Co., and of the lstter m reply from Bevis, Russell :

and. Co. The written statement alleged that * tbe said forms were always
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used, and the drafts, with reference -to the goods in the plaint mentioned, 1892
are'in the same form.” = The following was the heading of the invoiee :—". OCT. 3.)
- . .*Invoice of 5 bales goods marked, &c., shipped per S. S;———to __ —~7 |
Bombay consigned to Messrs. Benn, Ashley and Co. there on account OBIGINAL'
of the concerned. Proceeds. to be remitted to Messrs. Bevis, - Russell ~CIVIL.’
and Co:, Liondon, specifically for the protection of their acceptance of 7B, 62.2
Geo. and R. Dewhurst’s drafts against this or any of these shipments.” U
‘The following was the form of the letber addressed to Messrs Bev1s,
Russell and Co, forwarding draft:-— ' '

MESSRS _Brvis, RUSSELL AND Co.,

“London. * . '
“DEAR SIRS,—We beg to hand, for favour of your accepbanca and
return to our Liondon office, our dra.fﬁ @ 3 m/d for £————agamst

shlpment as per above statement.
‘It is understood that the ' procesds of the doods are'to be remxtted» ‘
to and held by vou specifically for the protection of the enclosed bill,

any other of -your accepta.nces of our drafts ‘against such shlpmenbs,
which please confirm.

“ Yours faithfully, )
“ (Signed) G. AND R. DEWHURST. ”

The followmg was the form of Bevis, Russell and Co’s letter of
reply —
* MEssrs. GEO. AND R. DEWHURST, i
** Manchester.

“DEAR SIRS,—We are in recoipt of your favours of yesterday enclos-
ing your draft upon ns for £——————due 13th October, which we have
handed to your firm here [74] duly accepted, and we -confirm .the

arrangementy between us as to nhe amount of remittances and against
the shipments. , .

Yours faithfuily, N
fsxgned) BEVIS, RusseLi AND Co.”

On the 24th February 1891, by consent of the parties an order was
made that the plaintiffs shonld obtain possession of all the bales not already
received by them upon their undertaking,’ (in the event of the defendants, -
or any of them, being held entitled to the bales, or any of them, or fo a
lien, charge or trust on them, or any of them, as against the plaintiffs);
to pay to the defendants so held entitled the invoice value of bhe bales or
the amount of such lien, charge, &e., &e. '

Lang (Acting Advocate- Genera,l\ and Anderson, for the plaintiffs.

Inverarity and Jardine, for the dﬂfend&'ﬂuu, ’\/Iessrs Rlbchle, Sneua.rh
and Co.. ‘

Scott, for the Official Reeelver, Wreford, (defendanh No. 1): o

- Lang (Ac_tmg Advocate-Genseral) and Anderson, for: pla,mtlffs —The:
plaintiffs are entitled to the. goods. - Dewhurst and Co. have no title. .
Apart from the question of stnppage in transit, the goods had become the :
property of the plaintiffs. The plaintiffs had paid Rs. 25,000 as the
price of these, and the bales: had been -duly appropriated to them. The-
{reight and insurance had also been paid on their behalf. It ecanvot be
gaid that on the bankrupicy of Bevis, Russell and Co. the bales were in
their reputed ownership undey s. 44 of the English Bankruptcy Act, 1883,
Stat..46 and.47 Vic., ¢..52.. That doectrine does not apply in: a casge like
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1892  this. See Lindley on Partnership (5th Ed.), p. 682. Here, however, the:
.0cT. 3,. goods were not in possession of tha bankrupt. They only had the bills of:
— lading, and they held thess in. trust for the -owners of the goods, "'who
OBIGINAL hecame entitled to them on payment of the prices—Lindley on Partnership
Civin. (5th Ed.), p. 683. As to stoppage.in transit, wa contend that the transit, .
17-;—62 during which Dewhurst and Co. could exercise theright to stop, was only:
7% to Liverpool, not to Bombay—Indian Contract Act (IX of 1872), s. 99
Ez parte Miles (1) ; Ex parte Watson (2) ; [72]) Bethell v. Clark (3) ; Lyon

v. Hoffnung (4) ; Berndison v. Strang (5). If so, there was clearly no-

stoppage. Nor was there a good stoppage, even assuming that the transit

lasted to Bombay—Benjamin on Sales(4th Ed.), pp. 871—884 ; Ex parte

Fall (6). o -

. Inverarity and Jardine, for the defendants, Messrs, Ritchie, Steuart.

and Co.:—1It is admitted tbat Dewhurst and Co. are unpaid vendors.,

They, therefore, had a right to stop the 87 bales in transit. The transit
lasted until the goods reached Bowmbay. Bavis, Russell and Co. were.
bound to ship to Bombay, and to Bombay only—Smith’s Mercantile Law.
(10th Ed.),p. 690; Lyon v. Hoffnung(4) ; Bethell v. Clark(3); Ex parte’
Watson (2). We further cantend that we did effactually stop the bales
in transit, Even thogse which were landed in Dock at the time notice was
given were then still in transit—Benjamin -on Sales (4th Ed.), p. 871.
The 59th Bye-law of the Port Trust provides that goods which have been
landed shall only bedelivered on production of the bill of lading -and,
a delivery order from the master or agent of the vessel. The bales ex
* Olan Drummond ” and ez *'Hispania " weré wrongfully delivered, and by
such delivery our right could not be affected. As to the 62 bales, we
got the bills of lading, and that was enough—Ex parte’ Watson (2), but_
basides that, we gave notice to the ship:owners—Benjamin on Sales (4th:
Ed.), p. 882: Phelps, Stokes and Co. v. Comber (7). We also contend that:
the plaintiffs did not pay for the goods. The Rs. 25,000 paid in by them:
on the lst December was. a deposit—Berndtson v. Strang (8); Ex parte:
Hayman (8) ; In re Rowland (9).

JUDGMENT.

FARRAN, J—This suit hag arisen- out of the failure of the firms of.
Bevis, Russell and Co. of London and other places, and of Benn, Ashley -
and Co. of Bombay. As is not unusual in such cases, the questions.
which have to be decidel in it are of some nicasty. At the close of the:
case I thought that I had satisfactorily solvéd them all, and so expressed -
myself. Further consideration hag caused me to madify my [73] views.
in some ‘particulars, and to feel that the difficulties are somewhat greater
than I then supposed. o .

The facts, though somewhat involved, are not much in dispute,. The'
plaintiffs, a firm of piece-goods merchants in Bombay, sesk to establish
their right to 87 bales of grey shirtings which they purchased from Bevis,
Russell and Co., and - which they -allege that " they paid for “before tha’
failure of that firm. By their plaint, however, they offer to pay anything-
whieh may still be due in respect of the bales. The bales have been sold ¢
gince suit by arrangement betweenl: the parties embodied in an order of

(1)15Q.B.D.39.- - (D 5 Ob. D. 35. "+ (3) 20 Q. B.D. 615, (616).
(4) 15 Ap. Ca. 391. *(5) 87.L. J. (Ch.) 665, - - (6} 14 Gh. D. 446. A
(7) 29 Ch, D. 818, . {8)Ch. D. 11, . 19) LR, 1 Ch. Ap. 421., '}
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Court da./i'%d the 24th February, 1891. The decree will determine what is”

to be done under that arrangement and order,

The defendants ab present on the record are the members of. the firm .
of Ritchie, Steuars and Co., George Wreford, the chief Official Receiver of
the London Bankruptey Courb and J. Whinney, trustes of the estate of
Bovis, Russell and Co. - The Official Assignee, C. A. Turner, is also
a defendant, but nothing is now claimed by or againss him, and his

presence on the record has long since become unnecessary. The firmof -

Ritchie, Steuart and Co. are attorneys for the firm of Geo. and R. Dewhurst;
of Manchester, who claim the bales as unpaid vendors, and have stopped
them in transit and also under arrangement which they allege ‘that they
have made with Wreford, Pixley and Whinney as representing Bevis,

1892
oo, 3.
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Russell and Co., Ritchie, Steuart and Co. are also the attorneys of the -

defendant Wreford They are not personally interested in bthe matter.
Wreford and Ritchie, Steuart and Co. were made parties to the suit on the
19th January, 1891. As against them the suif began on that day.

It will be convenient to consider, first, the rights of the plaintiffs in

respect of the 87 bales as against the firm of Bevis, Russell and Co., and
their represevtatives in bankruptey ; secondly, what rights Dewhurst and
Co. have derived irom these representatives, and what rights they were
entitled to put in force as unpaid vendors of the bales, and how far they
effectually exercised these latter rights.

f£74) On the 12th and 14th of August, 1890, the plaintiffs by telegram
ordered from Bevis, Russell and Co. 100 bales grey shirtings. The exact
terms of the order are contained ia the plaintiffs’ letter to Bevis, Russell
and Co. of the 15th Aupust. - 1t is only necessary.to note here that the
price was 7s. 10d. per piece f. o. b. November-December shipment, and:
that such price bore interest, from shipment at all events, at five per cent.
This order was accepted by Bevis, Russell and Co. In order to bein a
position to execute the plaintiffs’ order. Bavis, Russell and Co. ordered goods
of the required deseription from Dewhurst and Co. The memorandum of
sale by Dowhursts to Bevis, Rassell and Co.is dated 16th Aungust, 1890.
Bevis, Russell and Co. on the 185h August confirmed the purchase, and
on she 1st September directed, in correction of a previous direction, the 100

bales to be marked (%Ozbiy) These are the initials of the plaintiffs’ firm

Jairam Narranji and Sons. In connection with Dewhursts’ claim to stop
the goods in transit, it will be necessary to examine with accuracy the
terms upon which this sale was made. For the present purpose it need
only be stated that the goods were to be delivered f. 0. b. at Liverpooi.
Dewhurst and Co. accordingly despatched the 100 bales, bearing the

plaintiffs’ mark, to Liverpool in different lots. There ' Bevis; Russell and
Co. had them shipped in elght different vessels, ag follows :—

13 bales by the * Nubla ”

13 bales by the * Clan Drummond.”

12 bales by the * Hispauia,”

12 bales by the * Eden Hall.”

13 bales by the ‘' Inchulva.”

13 bales by the * Roumania.”

12 bales by the “ City of Edinburgh.”

192 bales by the ** Wistow Hall.”

These steamers were what were ealled ‘' Conference” steamers. By -

agreement bstween their owners and the Bombay Piece-goods Association,
the former carry the goods of members of the Association at a fixed. rate of
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freight. - The plaintiffs were members [75] of the Assocla.tlon and Bevis,
Russell and Co. had sta,ndmg orders to ship plaintiffs’ goods by “ Con
ference’ vessels. -

Bevis, Russell and Co. consxgned the 100 bales to Bombav in the:r own
names, having the bills of lading made out to their own * order or to his or
their assigns.” The freight was paid by Bevis, Russell and Co. in Liver-
pool on plaintiffs’ behalf, and insurance was effected by Bevis, Ruassell and
Co. for the plaintiffs. It is unnecessary to state the date of the several ship-
menbs. Thev were all mads before the 1st December, 1890, save the 12
bales by “ Wistow Hall "' which were shipped on that day. On the several
lots being shioped, Bevis, Russell and Co. acespted bills of Dewburst and

. Co payable three months, I think, after dabe of theirinvoiced price, {. 0. b.

There can, I think, be no doubt but that on the goods being so shipped,
it not at an earlier date, the property in them passed from Dewhurss and
Co. to Bevis, Russell and Co. (see Benjamin on Sales (4th Ed.), p. 329) ;
and from the latter, by reason of the plaintiffs’ contract with Bavis,
Russell and Co. to the plaintiffs. The terms of the plaintiffs’ contract
show that this was the intention of the parties. If it can be said that, by
reason of the bill of lading being taken by Bevig, Russell and Co. in their
own name payable to their order, the legal property in the goods was,
after their’ shipwent, in Bevis, Russell and Co., these latter were then
trustees of that legal property for the plaintiffs, havmg a lien on the bille
of lading, the symbols of the goods, and upon the goods themselves for
their price and charges incurred in respect of them. I think, however, the
correct view is that the property in the goods was in the plaintiffs,—~Bevis,
Russell and Co. having, by holding the bills of lading, the constructive
possession of the goods and the legal right to their actual nossession and
to retain the same until their price was paid by the plaintiffs with the
charges. '

The bilis of lading of the bales by ** Nubia, Clan Drummond ” and
* Hispania ” Bevis, Russell and Co. endorsed in blank and sent by post
to the firm of Benn, Ashley and Co. in Bombay. The “ Nubia ” arrived
in Bombav in November. Benn, Ashley and Co. endorsed the bill of
lading of the goods by her o the plaintiffs, The plaintiffs under it
received the 13 bales [76] ez "' Nubia.” The plaintiffs did nos then make
any specific payment in cash for she goods, but they had a sum standing

. to their ecredit in a book kept by Benn, Ashley and Co. called the ** Goods

Indenters’ Hundi Account.,” I shall more particularly refar to it hereafter.
On this aceount no doubt they were given delivery of the 13 bales without
mzking any. specific payment. - The invoices of the 25 bales per * Clan
Drummond ” and * Hispania  arrived in Bombay previously to the 1st
December (probably on ]41;}:1 November), showmg the amount due by the
plaintiffs for the 13 bales per “Clan Drummond’ and the 12 per ‘“ Hispania
{on the 31st October and 3rd November respectively). They were handed
to the plaintiffs. On the 1st Dacember the p\a.mtlffs paid Rs. 25,000 to
the firm of Benn, Ashley and Co.

It is an important guestion in the case Whebher this payment is to

" be considered as a payment for or on account of the 100 bales or not. The

defsndants contend that it was nob a payment for the bales, but was,
in fact and in law, a deposit by the plaintiffs with the firm of Benn,
Ashley and Co., out of which the plaintiffs intended probably to pay for
the goods, but that, as thes plaintiffs did not fix the rafe of exchange so ag
to convert it into sterling, it never became a payment for the goods to
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Bevis, Rissell and Co.; Before—mentioning the oral -evidence upon the 1892
subject, T will notice the manner in which this payment is treate& in the Ocr. 8.
books of Benn, Ashley and Co. The first to refer “to is- the ** Goods -
Indenters’ Liedger.” In this thei mvmces, on their arrival, are entered to ORIGINAL)
the debit of the dealers. The invoices per ‘' Nubia,” *' Clan Drummond”. CIVIL..
and " Hispania” are accordingly enfered to the plamtlffs debit on the’ " ;—62
3151: October and 14th November respectlveiy the invoices of goods per. 78, 62,
‘ Clan Drummond ” and Hlsnanla on the latter date. The sterling
price shown in the invoices is the amount so entered. This was the only
debit to the plaintiff in the books of Benn, Ashley and Co. on the 1st'
Decemiber, . The plaintiffs had no account with that firm, but their goods
purchase account. The Rs. 25,000 paid in by. the plaintiffs on the;
1st Decomber are entered in the cash book thus :—" Jairam Narranji and
Sons—Received from them Rg. 25,000 on account.” - On what account 2,
The natural conclusion to draw is that they. were received on [77]:
account of the only debif in the books against the plaintiffs; but as the
sums paid in exceeded that debit, the further inference arises that they
were paid on account of the transaction of which that debit forms a part.
The cash book entry is posted in the ledger to the plaintiffs’ account and:
credit. That entry is colourless, and throws no light on the object of the
payment. It is, however, also carried o the plaintiffs’ ereditin the “Goods
Indenters’ Hundi Account.” This shows, I think, clearly on what account
the parfies intended the payment should be treated as made. It could
not be carried directly to the plaintiffs’ eredit in the ' Goods Indenters’
Ledger,” as that account was kept in sterling, Before that could be done,
rupees had to-be a.rtlﬁcla.lly valued into sterling and in that condmon
transferred from the * Goods Indenters’ Hundi Account” into the ‘' Goods
Indenters’ Ledger.” As far as the books show thab conversion might have
been an arithmetical calculation carried out by any calculator in the office.
Looking at the books alone, the plaintiffs would appeat to have paid for
the 100 bales when they paid the Rs. 25,000 into the firm of Benn,
Ashley and Co.
The vlaintiff Khimji Jairam swears that he paid in the Rs 25 000 to
pay for the 100 bales, and that he did so thus early to save interest,
~ which was running against the plaintiff. - (He made the same statement
on 6th December, 1890, and again on 7th January in reply to Ex. Q).
He calculated, he says, from the invoices alreadv received the probable
Drlce of the whole (the invoices of the bales per *' Clan Drummond ” and - ¥
‘ Hispania ” were exactly a quarber of the whole), and paid in Rs. 25,000
to cover the total costs. Mr. Macdonald, the manager of the. firm in
Bombay and an ostensible, though not an actual, partner in it, confirms
the plaintiffs’ evidence on this point. The after-conduect of the partners
points in the same direction. Mr. Macdonald and the Official Assignee,
after the insolvency of Macdonald, calculated the sterling value of the
money paid by the plaiutiffs on account of goods purchased, and pla,ced
the sum to the plaintiffs’ debis in the ' Goods Indenters’ Hundi Account,”
carrying it to their credit in the *“ Goods Indenters’ Ledger.” This may
have been . unauthorized after Macdonald had received nobice of the
ba,nkrupbcy of the English firm, but when it was notified to the represent-
atives in banruptey of she English, [78] firm, they entered the sum to
the credit of the plaintiffs in the books of the English firm. ‘The plaintiffs
now stand credited in the books of Bevis, Russell and Co. with the price of
100 bales in sterlmg The plaintiffs have not repudiated this action of
Macdonald. : o .. S ‘
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Against this strong body of evidence we have the remark of Maedo-"
nald in his letter of the 10th January, 1891 :--"" Owing to the low raté of
exchange the dealers would not remit, but left the money with us in
deposit.” This is not evidence 2gainst the plaintitfs; but I have to
censider i, inasmuch as a book-keeper of the firm said, in answer to a
leading question, that the contents of the letter were correct. Mae-
donald’s attention was not drawn to it when he was cross-examined. It ig
really of no value, as the remark applies to abous fifty dealers. It may’
have been correct as to forby-nine of them, yeb not correct as to the plaintiffs.
On looking through the cash book of Benn, Ashley and Co., I find
that, when monevs were deposited with Benn, Ashley and Co., the factis
so stated in the cash entrv with therate of interest. The evidence of the
plaintiff Khimji is sought to be impeached by a reference to the former
course of dealing between the plaintiffs and the firm of Benn, Ashley and
Co., and by a consideration of the improbability of the plaintiffs making a’
payment for goods, as to some of which they did not know whether they
had been .shipped or not. It would be improper, I think, to disbelieve
positive evidence asto the payment for the goods in question, if and
because it can be shown that in previous instances the plaintiffs had
made a deposit with Benn, Ashley and Co., and not a payment for goods,
the deposit being subsequently applied in payment for the goods. But
nothing of the kind has been shown. To render the argument of any value,
we should have to consider each parbicular ease in connection with all the
circumstances connected with it, and if, after such consideration, we found
that in most cases the plaintiffs made a deposit, and not a payment in the
first instancs, some inference might be drawn from that fact unfavourable
to the plaintiffs’ contention. So far, however, as I can judge, it was the
plaintiffs’ practice to make a large payment in rupees, when the early
invoices of any of their indents arrived, and to settle the exchangs; or, in
other words, to adjust the account [79] when the indent was completed, or
nearly so. Khimji is not strictly accurate. On the whole, I think him an
honest and careful witness when he says that the exchange was alwayvs
fixed within a week or fortnight after the payment of a sum by him to
pay for goods. Longer intervals occurred. The strongest instance relied
upon by the defendants is in the case of the transaction 1mmed1ately
preceding the present On the 19th July and 4tbh August, Khimji paid in
Rs. 8,000 and Rs. 2,000 respectively. The sterling was not fixed till
September 12th. Just; however, when their payment was made, it will
be seen. from Ex. H, that invoices of the plaintiffs’ goods were arriv-
ing in considerable guantities and the plaintiffs were being debited with
their amount. From the books alone I should draw ths inference
(as in this case) that the payment of Rs. 8,000 and Rs. 2,000 were
payment dn account of goods, though the account was not adjusted
for a .considerable time after the payment was made. On the other
hand, I myself see nothing improbable in the plaintiffs making
the payment in question, even though they were not certain that the
goods had been shipped. Khimji, however, tells us that Macdonald told
him that the goods would come (i.c., were coming), and so he made the

* payment. Ihave arrived ab a very positive conclusion that the plaintiffs

intended to pay the Rs, 25,000 on account of the goods, and that .
Macdonald received the money on that account.

T also am of opinion that it was, in law, a payment for the goods,
Tt was argued that the money paid in rupees was not and could not be

pavment for goods priced in sterling. That is nob so. Payment may be
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made in any medium which the parties mutually agree to give and acceps.

In India a guest may pay his hotel bill with English sovereigns if -

the host will accept them. The present caseis much stronger; for the
‘plaintiffs never, on any occasion, .paid for their goods except in rupees.
Having regard to the course of business, the contract was really to pay
Benn, Ashley and Co., on behalf of Bevis, Russell and Co., as many
rupees as would make up the price of 100 bales expressed in sterling.

[80] Then it is said that there was no payment till. the exchange
was fixed. That, again, I think, was not so. The paymens was made, but
auntil the exchange was fixed it eould not bs known how musch. change the
plaintiffs were entitled to get back. Till that was done, the proper entries
-could not he made to close the transaction, just as in'the case of the
- Einglish sovereigns given to the hotel clerk in payment of the hotel bill,
Lastly, it is said that pavment was in rupees to Benn, Ashley and Co.,
while the payment bad to be made in sterling to Bevis, Russell and Co.,
and it is argued that the two firms were distinet, as Maedonald was an
ostensible, though not a real, partner in Benn, Ashley and Co. That may
be so in the case of bankruptey for the purpose of regulating thé distribu-
tion of the assets ; but in respect of transactions before bankruptey, it cer-
tainly seems to me that a payment to Benn, Ashley and Co. was a payment
‘to Bevis, Russell and Co.; but, if that” were not so, Benn, Ashley and Co.
were certainly agents to receive payment in the manner in which the plaint-
iffs paid. The cash book entries were sent home each week to Bevis,
Russell and Co., to lei them know how the dealers’ accounts stood. It was
open to Bevis, Russell and Co., nob to recsive payments for indent goodsin
rupees unless the exchange in respect of the rupees paid was ab once fixed,
"but for mutual convenience the other course was adopted with the assent
of Bevis, Russell and Co. The plaintiffs’ payment was, in my judgment,
‘good inlaw. At thetime. of the payment, Macdonald had the b!llq of ladlng
in his bands of the goods shipped per “‘Clan Drummond,” and ‘Hispania.”
He was quite ready to hand them, endorsed to the plaintiffs, but the
plaintiffs did not ask for them, asthe vessels had not arrived. On the
.payment being made, Benn, Ashley and Co. in Bombay held these bills of
.lading in trust for the plaintiffs freed {from any lien or claim on their
part. Similarly, in London, Bevis, Russell and Co. held bhe bills of lading,

'1n respect of the 62 bales shipped in the steamers “Fden Hall,”

“ Inchulva,” “Roumania,” * City of Edinburgh ” and " Wistow Hall,” in
- trust for the plaintiffs.

On the 4th of Decerﬁber, 1890, Bevis, Russell and Co suspenaed pay-
. ment, and on the same day a receiving order was made vesting their

-assebs in the defendant Wreford. On the next [81] day, F. W. Pixley
was appointed special manager of the estate. The bills of lading for the

62 bales were then handed by Bevis, Russell and Co. to Pixley. It was

+not argued before me, and I do not think that it could have been success-
fully contended, that under the order and disposition clause of the
English Bankruptey Act, 1883, (Stat. 46 and 47 Vie., e. 52) or otherwise,
Wreford or Pixley acquired by the vesting order any other or different
right to the bills of lading of the 62 bales which they held in London, or
to the bills of lading of the 25 bales held by Benn, Ashley and Co., or to
. the goods of which these bills of lading were the symbols, than that
. in which Bevis, Russell ‘and Co. and Benn, Ashley and Co. held them
. immediately before - their suspension. The point was. nobi expressly
.conceded -or admitted, but it was nob, on the other hand, expressly
.contended for. I, therefors, do not enter upon it more fully.  If that be so,
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Wreford or Pixley became frustee of these bills of lading and of the bales
represented by them for the plaintiffs. The bills of lading for the 62 bales
at thab time bore the endorsement, in blank, of Bevis, Russell and Co.

Macdonald filed his petition in .insolveney in Bombay on the 10th
day of December, 1890. Under the vesting order made upon that pstition
the defendant C. A. Turner claimed to be entitled to hold the assets of
Bonn, Asblev and Co. in Bombay. Macdonald banded the bills of lading
.per " Clan Drummond ”’ and “ Hispania” to C. A. Turner endorsed in
blank apparently. ’

On the 8th December, 1890, the plaintiffs filed this suit against
Bevis, Russell and Co. and Benn, Ashley and Co., and Macdonald for a
declaration of their right to the 25 and 62 bales, and consequential relief,
.On giving security the plaintiffi Khimji Jairam was apvoointed interim
receiver of the bales. On the 16th December Mr. Turner endorsed the
bills of lading per ' Clan Drummond ” and * Hispania ”* to the plaintiff
Khimji Jairam. These vessels had before then arrived in Bombay.
The plaintiff Khimji Jairam under that endorsement received the 13
bales ez ‘‘ Olan Drummond ”* on the 23rd December, 1890, but not those
ex ‘' Hispania” till much Ilater, On the 9th December, 1890, the
Official Receiver, Wreford, had caused a telegram to be sent to Ritchie,
.Steuart and Co., to protect the [82) goods of Bevis, Russell and Co.
and Benn, Ashley and Co..on his behalf in Bombay. Ritchie, Steuart
and Co. accordingly. claimed the assets from C. A. Tarper on the 10th
December. Since then Ritchis, Steuart and Co,, have represented the
Official Receiver of the bankrupt firms in Bombay.  Prior to the 21st of
.December, 1890, they received the bills of lading for the 62 bales from
Pixley. Onthe 30th of December, 1890, the plaintiffs by their solicitors’
letter (Ex.J.} demanded these bills of lading from Ritchie, Steuart
‘and Co. To this letter Ritchie, Steuart and Co. replied by their
golicitors’ letter of the 31st December, that they had received the bills of
lading from Pixley with his orders not to deliver until completion of the
paywments. They accordingly refused to deliver the bills of lading to the

- plaintiffs, On the same day Ritchie, Steuars and Co. wrote to the plaintiffs

offering to deliver the 62 bales to the plaintiffs, as they arrived in Bombay,
.on payment of their invoieed price. On 21st Januvary they demanded
payment from the plaintiffs of £2,008. -~
Inthe view I have taken of the case, the plaintiffs were entitled,
a8 against the representatives of Bevis, Russell and Co. and Benn,
Ashley and Co. iz bankruptey, to the bills of lading and the goods
represented by them without further payment. Ritehie; Steuart and Co.,
as attorneys for the Official Receiver, had pot, therefore, the right to with-
hold the bills of lading of any of them, or the bales, from the plaintiffs.
The firms of Bevis, Russell and Co. and Benn, Ashley and Co.
- were adjudged bankrupt on the 14th of February 1891, and the defendant
J. Whinney was appointed their trustee on the 16th February, 1891. He
- was subsequently added as a defendant to this suit. The bankrupts made
an arrangement with their creditors, under which they have paid, or secur-
ed their ereditors, a composition of 6s, in the pound. Their bankruptey
was, .therefore, annulled on the 5th ~August, 1891, The ﬂefendant
J. Whinney makes no claim to any of the 87 bales, or their proceeds.
All assets which C. A. Turner collected belonging to the estate of Benn,
Ashley and Co. in Bombay he has.made over to the defendant J. Whinney.
[83]. It follows, from what I have said, that the representatives in
. bankruptey of Bevis, Russell and Co. and Benn, Ashley. and Co.” had no
54
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rights o the 87 bales in dispute to confer on Geo. and R. Dewhurst, and
that firm can claim no rights in the bales conferred by these representatives.
They have not, however, purported to confer any rights on Dewhurst and
Co. or assigned any rights to that firm. The elaim of Dewhurst and Co.

to the 87 bales depends, therefore, in my judgment, altogether on their

right, as unpaid vendors, to stop the goods in transit.

Before I enter upon a consideration of-their rights in that respect
I shall clear the ground by stating that, in my judgment, they have not
lost, sinee suit, the rights (if any) which they possessed when it was filed
against them, I mean by reason of the agreement which they have
entered into with the defendant- Whinney on 31st July, 1891, So far
as the plaintiffs and the 87 bales are concerned, the agreement amounts
to this :—Dewhurst and Co. are to recover the 87 bales, or their proceeds,
from the plaintiffs, if they can, and are to give up their claim to the
Rs. 25,000, and, giving credit for what they may receive in respect of the
87 bales, are to.provide for the difference in bankruptey, or under the
deed.  This is not so stated in so many words, as the 87 bales in question
are only one of many consignments to a very much larger extent made by
Dewhurst and Co. under similar circumsbtances, and the agresment

relates to all the goods sold by Dewhurst and Co. to Bevis, Russell -

and Co., for which they have not been paid, but in effect that is the
arrangement as to the 87 bales. I, at one time, thought that, if Whinnsy
held the Rs. 25,000 in trust for Dewhurst and Co. under the terms
of the invoices under which Dewhurst and Co. had sold them, the
arrangement was a,fraud on the plaintiffs, as Dewburst and Co. gaveup
a fund out of which they were entitled to pay themselves for the 87 bales ;
but T am now satisfied that the Rs. 25,000 had .been before bankruptey
mixed up with the other moneysof the bankrupt firm, and could not
be followed ot'ea.r-ma.rked, and that, therefore, Wreford first and Whinney
after him did not hold anv fund in trust so pay Dewhurst and Co. for the
87 bales.” It is not necessary to consider what would have been the result
if they had done so.. Possibly it would  have been a case of subrogation,
[83] T give no opinion upon it. I also think that Dewhurst and Co:
have not been paid 4s. or 6s.’ in the pound on the price of the 87
bales. Notwithstanding the endorsements of - that 4s. payment on the
bills, the truth is that it was paid in the balancs estimated o ‘remain due
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to Dewhurst and Co. after their securities, including the 87 bales in -

adjustment. .

question, had been realized—a -balance which. is st;ill open to final

In this view it is unimportané to consider why Dewhurst and Co.

were not made parties to this suit.

It is admitied that Dewhurst and Co. were, upon the suspension of -

Bevis, Russell 'and Co., unpaid vendors of the 87 bhales and entitled to
the exercise of all rights which unpaid vendors possess, including the right
to stop the bales in transit. The first question which arises is whether
that right did not cease when Bevis, Russell and (Jo. reeeived (if they
received) 'and shipped the bales at Liverpool. That depends upon the
" terms upon which Dewhurst and Co. sold .the goods to Bevis, Russell and
Co., and gtarted them upon their journey. The memoranda of sale and
purchase of the gocds in question alveady referred to do not profess to
be more than mere memoranda. The terms upon which the sale took
place must be taken to be the usual terms upon which Bevis, Russell and
Co. were in the habit of purchasing goods from Dewhurst and Co. Thege

&
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are seb oub in. the invoices. They are similar in the ecase of all the
shipments. The followingis the wording of one of them :—

* Invoice of 12 bales goods marked J. N. & S. 159/175 shipped per
“Eden Hall,” Bombay, consigned to Messrs. Benn, Ashley and Co.
there on account of the concerned. Proceeds to be remitted to Messrs.
Bevis, Russell and Co., London, . specifically for the protection of their
acceptances of Geo. and R. Dewhurst’s drafts against this or any of thess
shipments. ” :

The letter of Dewhurst and Co.enclosing their draft for acceptance
for the price of the goods rapeats the terms as to the specific appropriation
of the proceeds. The letter of Bevis, Russell and Co. notifying acceptance
of the draft confirms the arrangement. From these documsents and
the oral evidence given in commission, it appears to me that when Dewhurst
and Co. forwarded the goods to Bevis, Russell and Co. at Liverpool, and
sent the carrier’s receipts with the name of the steamer by which they
[85] were to be forwarded, they really started the goods on their voyage
to Bombay, consigned to Benn, Ashley and Co. thers, and that. though
Bevis, Russell and Co. at Liverpool had the power, by reason of their pos-
session of the indicia of iitle to the goods, to alter their destination there
and to start them on a differant voyvage, yet to have done so would have
been a breach of faith on their part towards Dewhurst and Co., if not a
violation of the express terms of their contrast. At Liverpool, Bevis,
Russell and Co. never had actual physical possession of the goods. That
was always in the bands of intermediaries for the purposes of the voyage;
and though Bevis, Russell and Co. shipped the goods.in their own bame,
they did -so in pursuance of the contract between them and Dewhurst
and Co. They did not impart fo the goods a new destination. This
circumstance differentiates the present case from Ex parte Miles (1), and
brings it within the authority of Ez parte Watson (2). The fact that it
was the firm of Bevis, Russell and Co. who attended to the shipping
arrangements in Liverpool, does not render the voyvage, which, in its incep-
tion, was intended to be a voyage to Bombay, a voyage first to Liverpool
and then from Liverpool to Bombay. It is not sufficient, so to say, to
break the' confinuity of the voyage—ILyon v. Hoffnung (3) approving
Bethell v. Clark (4). 'The transit lasted, in my opinion until the bales
were, as ib is called in some cases, ' at home” in Bombay. TUntil then
the right of Dewhurst and Co. to stop the goods in transit lasted.

I have next to consider whether Dewhurst and Co. did effectually
stop the goods, or any of them, in transit so as to defeat plaintiffs’ title
to them.

On the 6th December Dewhurst and Co. wrote to the receiver giving
him notice that they claimed all shipping documents, goods, and proceeds
of goods.and remittances in respeect of shipments to Benn, Ashley & Co.,
Bombay, for which Geo. and R. Dewhurst drew bills, and requiring him
to apply the same . proceeds and remittances towards payments of such
bills in accordance with the terms of ihe invoice headings. On the
9th December [88] Dewhurst and Co. caused a telegram to be sent to

" Ritchie, Steuart and.Co.: “ Dewhursts request give ‘every assistance

Macdonald, Benn, Ashley and Co., protecting their 'interest,” and on the
10th December another telegram : * Dewhursts claim (to have) goods '

(1) 15 Q.B.D. 39.  (2) 5 Ch.D. 85.  (3) 15 Ap.Ca. 391. (4} 20 Q.B.D. 615,
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sold by hnem and proceeds specifically applied to pay bills against goods. 1892
Sending p/a.”” This was notified to Benn, Ashley and Co. Sinee then O0T. 8.
Ritchis, Steuart and Co. have acted for Dewhurst and Co. in Bombav as -
well as representing the Official Receiver in the bankruptey proceedings. ORIGINAL
After the sending of these telegrams, negobla.tlons took place between CIVIL.
Dewhursts ahd the Official Receiver. There is in my judgment no founda- ;—62
tion, either in fact or in law, for the argument that they amounted to a 17B.62
stoppage of the goods in transit on the pars of Dewhursts,

The letters which passed between the varties and the oral eVJdence
alike show that ou the 11th December it was ‘arranged that the Official
Receiver and Pixley should carry out the sale of Dewhursts’ goods
which had been made to nabive constituents for cash, through Ritchie,
Steuart and Co., and that Ritchie, Steuart and Co. should hold' the
proceeds of such goods to the joint account of the Official Receiver and
Dewhursts. When this arrangement was made, it was not known that
the plaintiffs claimed the 87 balss, nor was it known that the Official
Assignee asserted an adverse interest to that of the Official Receiver.: At
that time Dawhursts relied on their rémedv under the specifie appropria-
tion clause in their invoices. This claim was not then actually admitted
by the Official Receiver, but it does not seem to have beeu seriously
disputed. Its validity was left to be determined thereafter.

On this arrangemens being come o, the 30mt telegram of the 12th
December was sent to Ritchie, Steuart and Co., in order that they might
carry it out. This telegram was not in the exach form " the parties had
agreed on. That will be found at the back of Ex. 68 and in Ex. 72 to
the commission : * Please carry out sales to natives delivering goods against
cash only a.nd romit proceeds to England in joint names of Pixley and
Dewhursts,” This arrangement was not communicated to the Shlp owners,
and it did not, of course, contemplate a stoppage of the goods in transit

[87] by Dewhursts. It is in these respects altogether different from the
arrangement in Ex parte Watson (1). In pursuance of it, Pixley sent
forward:the bill of lading of the 62 bales to Ritchie, Steuart and Co. He
did not part with, and did not intend to part with the bill of lading of the
62 bales, except to his agents, nor to deprive himself of such advantages
as the possession of the bill of lading conferred upon him, though the
proceeds of the goods were to be remitted to the joint account of himself
and Dewhursts. Mr. Wade's letter, which was probably written after
Pixley’s, expresses the arrangement more  accurately than Pixley’s, and
must be considered the guiding one. Dewhursts' golicitors’ letter by the
same mail shows the view which they took of the position. Before it was
written, Dswhursts had received the telegram of 11th December, notifying
the Officinl. Assigneo’s adverse claim to all goods consigned to Benn,
Ashley and Co. In consequencs of this claim, on December 13th Dewhurst
and Co., had a telegram sent to Ritchie, Steuart and Co., directing
+hem to stop, in transit, a large number of bales including the 25 bales ex

* Clan Drummond " and Hlsoama. They also sent instructions to
the agenss of the “* Clan Drummond ” and * Higpania *' in England to stop
these baleg, but as these were later in date to the steps actually taken in
Bombay I need not further refer to them.

I now come to the steps ta,l\{en on behalf of Dewhurst and Co., in
Bombay.  On the 156th December the solicitors of Ritchie, Steuars and

(1)'5 Ch. D. 85.
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Co., wrote to Benn, Ashley and Co., that they had ingtructions to stop

«m transxb amongst the bales, the 25 bales ez’ Clan Drummond” and

* Hispania;” but as Macdonald was then ingolvent, and had long before
parted with all documents to the Official Assignee, this notice cannot
be treated as of any value as a stoppage in transit of these bales, even
if under any circumstances a notice to the consignees can be treated as
effectual as a stoppage. 1 think that it cannot: see on this point Phelps
Stokes and Co.v. Comber (1). The solicitors of Ritchie, Steuart and Co.,
on the same day wrote to the Official Assignee, informing him
that they had stopped the 12 bales ex ‘' Hispania” in the hands of
(883 the Port Trust, and also of steps which they had taken as to'the 13
bales ez * Clan Drummond ” then expected. It appears from this letter
that previous to its date Graham and Co.. had given a delivery order for
the 13 bales ex " Hispania.” The notice of stoppage to the Official
Assignee was valueless as in itself a stoppage in transit. It was apparently
written after the notice presently to be referred to.

On the morning of the 15th December, Ritchie, Steuart and Co., gave
notice to Graham and Co., agents for the ** Hispania,” to stop the 12 bales
which had been brought by that vessel. It wonld, however, appear that,
previous to that notice, the goods had been landed iu the Dock. Mr. Ker,
on behalf of Ritchie, Steuart and Co. acting for Dewhurst and Co., went to
the Prince’s Dock and found the bales landed there. He -thersupon gave
the Dock authorities notice to stop them. At this 6ime a delivery order
for the goods hatl been granted by Graham and Ce. For reasons which I
shall presently assign, 1 hava come to the conclusion that this was an
ineffectual attempt to stop these patticular bales, and that the plaintiffs’
title as to them must prevail over that of Agents of Dewhurst and Co. The
goods were "’ at home’’ before the notice to stop was given. It is uoneces-
sary to refer to other letters put in on this part of the case. The tortious
act of the carrier, after the goods are “at thoms,” cannot defeat the
purchaser’s right—Bird v. Brown (2).

. On the same morning of the 15th December, thchle, Steuart and Co.,
gave notice to Finlay, Muir and Co., agents for the “Clan Drummond,”
to'stop the 13 bales by that vessel in transit. At the time this votice
was given, it appears, from the evidence of Mr. Ker, that these bales were
still on board the “ Clar Drummond.” He went to the Prince’s Dock
and ascertained that fact, He also gave notice to the Dock authorities to
stop the goods. At this time the goods were, without doubt, in the posses-
sion of the master of the “Clan Drummond,” and, therefore, were
still in the ecarrier’s hands and liable to be stopped. It was, if
appears to me, the duty of the agents at once to have communicated
that notice to the master of the " Clan [89] Drummond,” and the
notice to the agents is, therefore, equivaient to a notice to him-—Kemp

‘v, Falk (8).. The bill of lading had not, at this time, been endorsed

or handed to the plaintiffi Khimji, but was in the hands of the Offieial
Assignee of Macdonald, who did not hold it in any better right than that
of Benn, Ashley and Co., & right which the unpaid vendors were entitled
to defeat. I think, bherefore that this notice to stop was in time to
defeat the plaintiffs’ title to the 13 bales. = It is unnecessary to refer to the
further correspondence on this point. On the 28rd December the 13
bales were delivered to the plaintiff Khimji, as receiver and under the
endorsement of the bill of lading, by the Official Assignee. It is, I think,

(1) 29 Ch. D. 813. (2) 4 Ex.786, (3) 7 Ap. Ca. 585.
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clear law that a wrongful delivery of goods by the carrier after notice to
stop in transit does not defeat the right of the unpaid vendor—=Sett v.
Cowley (1).

- I now come to the 62 bales of which Plxley offered delivery to the
plaintiffs on the 31st December, if they would pay for them. Under the
agreement of the 11th' Decembsr between Dewhurst and Co., and the
Official Receiver, to which I have already referred, Ritchie, Steuart and
Co., in my judgment, held them as agents for the Official Receiver and
Pixley, and not for Dewhursts. The letter of Messrs. Corroy and Brown
of the 8th January, 1891, is erroneous in stating that they were held
for Dewhurst as well. It was the proceeds of the goods:which were to
be beld on joint account and not the bill of lading. - This possession of the
Official Receiver and Pixley, who were trustees of the bill of lading for
the plaintiffs, enured for the henefit of the plaintiffs against Dewhurst
and Co. On the 31st of Decembar, Ritchie, Steuart and Co., on behalf of
the Official Receiver and Pixley sent round notices to the agents of the
five different vessels, in which the 62 bales had been shipped, to hold the
goods for them, stating that they held the bills of ladine. These notices
were all received before. the series of notices next to be referred to, on
behalf of Dewhursts were sent out. At that time four of the.vessels, at
loast, were in the Dock. ,The dates of discharge of the bales in question
were as. follows :—

[901‘‘ Eden Hall’’ had on the
2ud January 1891, discharged 9 bales, leaving undlscha.rged 3

“ Inchulva : do. do. do. 0 do. do. 13
“Roumania” do. do. do. 13  do. do, 0

. “City of Edinburgh’’  do. do. do. 12 do. do, 0
“Wistow Hall” ) do. do. do. 12 do. do, 0
. Total discharged 46 Undischarged 16

On the evening of the 2nd J&;.nharv 1891, therefore, 46 bales waere in
the hands of the Dock authorities, and 16 bales were atill on board the
‘ Inchulva” and * Eden Hall.”
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On the 2nd Januarv, Ritchie, Steuart and Co., wrobe notices to the
geveral agents of the above steamers, on behalf of Dewhurst a.nd Co., of .

stoppage in transit of the above bales, except in the case of the ° Wlstow
Hall,” in respect of which no nofice was givan, At the end of the letter
there was also a notice to stop in transit on behalf of the Official Receiver,
but as in respect of these particular bales he was not an unpaid vendor,
the notice on his behalf may be disregarded.

These notices were all delivered on the 3rd January. As to the 16
bales then on board the steamers, I must hold, for the same reasons I gave
in the case of the‘ Clan Drummond,” that nofices to stop in transit on
behalf of Dewhnrsts were in time. The title of Dewhurst and Co.; to these
must prevail. It'must also prevail, I think, as to the 13 bales ex '* Rouma-
nia,” The notice given to Graham and Co., the agents of the ** Roumania,”
on the 15th December 1890, related not only to the bales per * Hispania,”
but also to ** any other bales shipped on account of Geo. and R. Dewhurst
to Messrs. Benn, Ashley and Co.” This notice was no doubt indefinite,
but still it covers the shipmenb by the "Rouma,nia,,” and was given in
time to prevent the bales per ' Roumania’ reaching " home.” As to the
192 bales per ' Wistow Hall” out of the remaining 33 bales which were in

[ X o (1) 7 Taunt, 169,
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the Prince’s Dock on the 2nd January, no nofice of any kind on behalf of
Dewhurst and Co., has been proved, and to these the plaintiffs are entitled.
The position of the remaining 21 bales raises questions of great doubt

and difficulty. I regret that as b them the case was not more fully
argued. In what capacitv did the “ Trustees of the [91] Port” hold such
goods ?  Bombay Act VI of 1879 constitutes them a public body, and
imposes certain duties upon them. Amongst other things it constitutes
them wharfingers, and for their duties as such they.are to levy tolis and
charges under s. 43. Being a public body they are bound to receive on

. their wharves and in their sheds all goods properly tendered to thom.

Section 62 provides that, if the master or owner of any vessel bsfore
landing goods at any wharf of the Board shall give the Board notice in
writing that such goods are to remain subject to a lien for freight or
other charges payable to the shipowner, such goods shall continue liable
to the same lien (if any) for such charges as they were subject to beforae
the landing thereof. The goods, however, are to lie in the warebouse
and sheds of the Board at the.risk and expense of the owners liable to
‘be sold to pay the above lien and the Board’s charges. The sections in the
Bombay Act relating to this subject are similar to those under which
goods are landed at * Sufferance ” wharves in London and elsewhere.
The effect of landing goods at such wharves was much considered in
Barber v. Meyerstein (1) and in Glyn Mills Co. v. East and West India
Dock Co. (2). In the latter case thers was mueh difference of opinion
amongst the several Judges, before whom the case eame, as to whether
the goods after being landed were held under a contract or not, and, if
vea, with whom. The view on this point held by Brett, L. J., in the
Court of appeal was, I think, that adopted in the House of Lords, viz.,
that the goods are landed under the provisions of the statute, and
held under the same provisions, and that there is no contract ‘with any
one. In the statute there considered as here also, there was no provision
as to how and to whom delivery was fo be made, and it was held that
the landing of the goods made no difference in that respect, and that
the wharfingers woere for this purpose placed in the same position as the
masgter, and had to maka delivery according to the exigencies of the bill
of lading handed to them duly endorsed. A further proposition is also,
I think, to be gathered from the judgments delivered in the House of
Liords, namely, that as long as the goods are subject to a stop order for
freight, the bill of lading has not discharged its office, and that the
f92] goods are subject to incidents arising out of the original contract
‘contained in the bill of lading,
From this it would seem to follow that so long as they are subject to

'a lien for freight the transit has not ended. The goods are not at homae.

The converse proposition would, however, seem also to be true, that when
the shipowrer lands the goods under the statute, and his freight has been
paid, his right of control and lien over the goods is gone, and thenceforth

the goods are held by the statutable wharfingers for the consignee alone.

- In the presentcase, as the freight was in every instance prepaid, the

masters of the several vessels, when they landed the plaintiffs’ goods at

‘the Prince’s Dock, had no longer any. control or lien over them. The
‘Dock authorities held them under the provisions of the statute for the

holders.- of the bills of lading, 4., the Official Receiver and Pixley,
represented by their agents, Ritchie Steuart and Co., who in turn held

(1) 4 Eng. and Ir. App. 317 . (9) 7 Ap. Ca. 591.
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these bills of lading as trustees for the plaintiffs. ' If that.is the correct
view, the goods ceased to be ih transit when landed. .

Great difficulty is, however, introduced by the 59th rule of the Bye-
laws of the Port Trust, which is this:—" Goods landed at the Dock shail
only be delivered on production of bilis of lading accompanied by a delivery
order from the master or agent of the vessel.” This delivery order is, no
doubt, intended "as a voucher that the  freight has .been paid, and that
there is no lien under s. 62 of the Act. Does the non-obtaining of
it by the holder of the bill of lading keep up the transit until it has been
obtained, when there is no freight due, and no. lien on the part of the
master ? - On the-whole, I have come to the conclusion that it does not.
The rule, I think, was not intended to have, and has not, any effect on the
rights of consignees, but is merely .a departmental rule to prevent servants
of the Board from delivering goods subject to the master’s lien. - I do not
see how the agent of a steamer could be compelled to give such a
delivery order. The goods, as I have shown, are not under his control
after being landed free of freight. This seems to be the view of the
Dock authorities. The shed master under pressure of the cross-examination
seems to me to have put the delivery order on too [93] high a footing.
In the case of the ‘“ Hispania,” however, it must be remembered
that the bill of lading was endorsed with the delivery order of the ageunts
before Dewhurst and.Co. gave notice of the stoppage on the i8th of
December. As to the 21 bales also, I think that, when the Official
Receiver gave his notices of the 31st December, the case must be treated
ag if he had obtained delivery. orders at that time.

Whether that be so or not, I am of opinion that, in respect of the
goods which were landed before Dewhurst and Co. gave their notice of
stoppage on the 3rd of January, no notice of stoppage in transit has been
proved to have been given to proper persons. The Dock authorities were
not the servants of the several agents to whom notices were given, and no
duty was cast on the several agents to. give information of them to the
Dock authorities. The agents’ duties as to the goods were over when
they had been landed under the provisions of the statute. Accordingly,
when the latter gave uv the goods in March under the endorsement upon
the bills of landing of Ritchie, Steuart and Co. which must be taken to
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have been made by them as agents of the Official Receiver and Pixley,

they are nos shown to have received any notice of stoppage in transit,
and, therefore, the title of the plaintiffs to the 21 bales, which I am now
considering, is superior to that of Dewhurst and Co.

The result is that under terms of the consent order of the 24th
February, 1891, the plaintiffs must pay Dewhurst and Co. through
Ritchie, Steuart and Co. the invoice cost of 42 bales {(see note), with
interest at 5 per cent. per annum from sheir due dates to payment.

All parties to bear their own costs respectively.

Attornsys for the plaintiffs :—Messrs. Thakurdas, Dharamsi and
Cama. ’

Attorneys for the defendants :—Messrs. Conroy and Brown.

NOTE.—The 42 bales in respect of which it was held that goods notice to stop in
transit had been given, and for which, therefore, the plaintiffs had to pay (see order of
24th Febraary supra, p. 71), were made up as follows :—13 balesez “Clan Drummond
and 13 bales ez *“ Roumania ” stopped by the notice dated the 15th December, 1890,
and 18 bales ex “ Inchulva” and 3 (out of 12) ez “Eden Hall ” which were still on
board and undischarged on the 3rd January, 1891."
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