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17 B. 741,
APPELLATE CIVIL. .
Befom Szr Ghmws Sargent, Ki., Chief Justice and Mr Justwe C(mdy.

Y
ey

. NARAYAN LAKSHMAN (Original Plamtzﬁ) Appellant . BAPU
VALAD HAIBATRAV AND OTHERS (Original Dﬂfendants) Respondents :
‘ [12th October, 1892.]: - -

Regisiration— Vendor and purchaser-Pnomy—Notwe —Possesswn—Subseguent pur-
chaser with notice obtaining possession and paymg off mortgage—Raght to 'recoveo‘ sum
applied in paying off mortgage. :

The plaintiff sued to recover land purchased by him in 1886 from the ﬁrsﬁ
defendant, and which was in possession of defendants Nos. 2, § and 4. The
conveyance to [742] the plaintiff was duly registered. : The $hird -defendant
claimed part of the land under a previous sale to him in 1885 by the first defend.
ant, the conveyance to him being also duly registered. The fourth defendant.
claimed the rest of the land under a sale to him by the first defendant subsequent’

. tothe sale to the plaintiff of which he had no notice, He relied upon the fact of’
. his having got possession, and be alleged that the purchase-money which he had
paid for the land had been applied by the first defendant in paying off a -mort-
gagee who at the date of his purchase was in possession. He claimed, at all,
events, the repayment of this sum.

Held—(1) that the plaintiff was not entitled to the lands in the bands of the
third defendant, the latter being a prior purchaser with adeed of conveyance duly
registered ;

{2) that the plaintiff was entxtlea to the land in the possession of the fourth de-
fendant, who must be taken to have purchased with notice of the plaintifi’s pnor
purcha,sa, inasmuch as the deed of conveyance to the latter was registered ;

(3) that, if the fourth defendant’s purchase-money was applied to pay off a
mortgage whlch plaintiff would otherwise have had to pay, the plaintiff could no$

equitably recover the land without paying the fourth defenda.nt so much of the
purchase-money as was so applied. .

[R., 26 B. 538 (541); 134 P,.L.R. 1904 ; Disappr.. 7 C.W.N. 11.} ‘
' SECOND appeal from the decision of G C. Whitworth, Digtrict J udge
of Khandesh.

The plaintiff sued to recover certain land in the possession of defend-

ants Nos. 2, 8 and 4. He alleged that he had purchased it from. the‘

firgt defendant under a reglstered deed dated 16th July 1886,

The first and second defendants did not appear.

The third defendant alleged that he had purchased part of the said
land on 2nd September 1885 under a registersd deed of that date, from
one Bhauprasad Khankaria, to whom the land had been formerly sold by
the son of the first defendant.

. The fourth defendant alleged that he had purchased the rest of t;he
land int Dacember 1887 from the first defendant and his son for Rs. 550
and had got possession; that he had no notice of the plaintiff’s purchase,
and that the purchase-money which he had paid had been applied by the

3

first defendant in paying Bhauprasad Kankaria, who had been a mortga.gee _

in possession.

The Subordinate Judge held that the sale to the pla.lnblff in 1886 was
proved, bub that the plaintiff could not recover possessmn as agamsb the
third defendant, inasmuch as the latter was in possession under a prior sale
to him, and that he could not recover [743] as against the fourth defend-

ant, because the la.tﬁer, albhougb a subsequent purchaser, bhad obtamed
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The plaintiff’s claim was, therefors, rejected.

On appeal by the plaintiff the. Districs Judge conﬁrmed t;he decree.

The plaintiff preferred a second appeal.

- Manekshah J.. Taleyarkhan, for the.appellant- (plaintiff) .—Both the
lower Courts erred, in law, in holding that so far as defendant No. 4 was
concerned we are not entitled to priority, because our - purchase, though
registered, was not accompanied with possession. Our sale-deed :is dated
16tk July, 1886, and was registersed the: next day.  The sale-deed being
registered, the defendant bad, when he purchased the property in December,
1887, notice of the sale to us, and consequently we are entitled to priority
—Lakskmandas v. Dasrat (1) ; Radhabai v. Shamrav (2); Aga’rchand v.
Rakhma (8).

’ Respondents Nos, 1 and 2 (defendants Nos. 1 and 9) did vot appear.

Mahadeo Chimnaji Apte, for respondent No. 8 (defendant No. 8).—

Both the lower Courts have found that our purchase was proved and was

prior to that of the plaintiff. Therefore, he cannot recover the land in
our possession,

Dhondu Shamrav Garud (with Daji Abagi Khare), for respondent No. 4
(Qefendant No. 4j .—According to Hindu law a title which is_accom-
panied with possession cannot be ‘over-ridden by a vprior title not
accompanied with possession,  With repect to possession, gift and sale

* gtand on the same footing— Lallubhai v. Bai Amrit (4); Kali Das Mullick

v. Karhaya Lal Pandit (5). Registration is not equivalent to possession—
Vasudev Bhat v. Narayan Daji Damle (6), ,

We have paid off the mortgags of Bhauprasad with our money and,
therefore, the appellant should not be allowsd to recover vossession withoub
repaying us what we have paid, If we had not [744] paid off the
mortgage, the appellant would have had. to pa.y it—Mahomed Shumsool v.
Shewukram (7).

Manekshah J. Taleyarkhan, in reply.—In Lakshmandas v. Dasrat (1)
the question of possession and registration was fully considered, and ib
was held that. reglstratlon was eqmvalenh to possessmn

Respondent No. 4 is merely a stranger, and it was nof mcumbent"
upon him to pay the mortgage. Further, he has not taken an assignment

from the mortgages. Therlefoge he cannot insist that he should be pa.id{

the mortgage amount.
(- . ; J UDGMENT.

o SARGENT C. J. —The Full Bench decision in Lakshmandas Sarup-
chand v. Dasrat (1} followed in Agarchand Gumanchand v. Rakhma

Hanmant (3), shows that, as the plaintifi’s purchase-deed was registered

when the fourth defendant purcbased, the latter must be taken to have
had notice ‘of it, and cannot claim priority by reason of the plaintiff’s
purchase not having been accompanied with posséssion.  We may remark
that in Lalubhai Surchand’ v. Bai Amrit: {4), the earlier purchase withoub
possession was not reglstered until after thelater purchase, so that the effect
of reglstra.blon as giving notice did not arlse However, if the fourth defend--
ant’s” purchase-money was applied in part in paying off Bhauprasad’s
mortgage of 1881, which the plaintiff would otherwise have had to meet, the
plaintiff cannot. equlta.bly recover the property without paying the fourth’
defendant so much -of the ' purchase-money as was 50- apphed See

Mo homied Shumsul v. Shewukram (7).

(1) 6 B. 168. (2) 8 B. 168, (3)12B. 678, (4) 2 B. 599,
(5)111A. 218, (678,181, - (DZL AT« .
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.. We must, therefors, reversé the decrés, except as regards the third’

defendant, as to whom it must be confirmed, and send back the case for a
* fresh decision agregards the other defendants, Appellant to pay the third
defendant his costs:- The pbher costs of the appeal to abide the result.

Decree partially reversed.

17 B. 718,
[745] APPELLATE CIVIL.
Before Sir Charles Sargent, Kt Chzef Justzce tmd Mr. Justwe Candy.
NAIK PaRsoTaAM GHELA (Original Plaintiﬁ) Appellant v. GANDRAP

FATELAL GORULDAS (Original Defendant), Respondent *
[17th October, 1892.]

Easement—Right of way—Preseription— Prescriptive right of the defendant to have

branches of his irees overkanging the plaintiff's land—Right of the defendant fo
go on to the plaintfi’s land to collect the fruit of the trees distinet from and not
dccessory Lo the right to have the branches overhanging.

The defendant having acquired a presoriptive right to have the branches of his
trees overhanging the plaintifi’s land. the lower Courts held that he had a right
to go on to the plaintiff’s land for the purpose of gathering the fruit of trees, on

- the ground that tbe prescriptive right to have the branches of his trees overhang-
ing the plaintifi’s land carried with it an * accessory " right to enjoy the profits
of the branches in the best way possible. -

Held, (reversing the lower Courts’ decree) that the right to go an the plaintifi’s
land to pick the fruit off the branches was perfectly distinct from the prescriptive
right to have the branches overhanging the langd, and - could not be ‘said to be
accessory to the latter right in the sense of being within the limits of that right.

SECOND APPEAL from the decision of Venkatrao R. Inamdar, Actmﬂ
Joint Judge of Ahmebadad.

The plaintiff sued for (1) a declaration t:ha.t the defendant was nob
ontitled to enter upon the pliintiff’sland for the purpcse of - inspecting his
own wall recontly erected by him and of taking the fruit of his trees, the
branches of which were hanging over the plaintiff's land, and for (2) an
injunction restraining the defenda.ut from going upon the land for the
aforesaid purposes. '

- The defendant conbended that be had acguired by 1ong user a rlghh
of way over the land in question, and that there was no other passage by
which he could go and ingpect bis wall and fake the fruit of the trees.

~ The Subordinate Judge (Ra.o Saheb N. N. Nanavati) made a decree
in the following terms :— . ‘

“The defendant has no nght, to enter Lhe plaintiff’s land at all times
and on all occasions excopt during the froit season and when the ‘necessity
arises of removing the branches or wood or. repairing the wall, &e., and
that the defendant do enter the plaintiff’s land -{T46] at such times with’
plaintiff’s permission which the plaintiff should not refuse.”

1892
oor. 12.
APPEL-

LATE
Crvin,

17 B, 781,

.. Against the above decree the plaintiff appealed to the. Dxébrlcb Courh -

and the defendant preferred cross- ob]echons undet 8, - 561 of the C1v11
Procedure Code (Act XIV of 1882),

" "The Acting Join-Judge found on the issues that (1) tbe defendant had:
g right o pass over the plaintifi’s ground, and that (2) with respeet to the

* Second Appeal No. 478 of 1891
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