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intended to interfere with that vested right is rebutted by a clear
intention to do so appearing on the face of the Act itself.

The District Judge held that the words of the section were plain as
having a retrospective effect. No doubt, the language of the section is
distinet in prohibiting alienations after the passing of the Act, but none
the less clear was the language of the Mercantile Law Amending Act, by
8.9 of which the effect of all writs of fiers facias as against the goods of a
debtor to the prejudice of bona fide purchaser for value was taken away,
but which in Williams v, Smith (1) was held not to apply to a [293] fiers
facias taken out before the Act. The object of the Act, as stated in the
preamble, is to remove doubts as to the applicability of certain portions
of the Bombay Land Revenue Code to talukdars’ estates and to make
provision for the revenue administration of the same, and if ' the sanction
of Government had been required by the Act only to insure that object, it
might be said that the necessity for the sanction would equally arise
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where the alienation was in execution of a decree; but the language of

the Logislature clearly leaves it absolutely in the hands of Government
to refuse such sanction, and thus to prevent the alienation being carried
out without assigning any reason whatever ; and we think that, without
clearer proof than is afforded by the language of the Act, we ought not to
conclude that it was intended to be exercised when a decree of the Civil
Court had already before the Act directed that the property should” be
sold. The case of Pryor v. Pryor (2) is important as showinog how
unwilling the Court is to construe an Act in such a manner as to take
away an existing right under an unexecuted decree. In that case the Act
only affected the particular course of procedure after decree in a partition
guis, yet the Court refused to give it a retrospective effect.

We must, therefore, reverse the order of the Court below, and direct
the Court to give the necessary instructions to the Collector in accordance
with the above rémarks.

v Ay
Order reversed,

17 B, 293,
, APPELLATE CIVIL. '
Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Birdwood.

THE SECRETARY OF STATE FOR INDIA IN CouNciu (Original
Defendant) Appellant v. JETHABHAL KaLiDas (Original
Plaintiffi, Respondent.* [Tth April, 1892.]

Declaratory decree~—Declaration of {title to land—Specific Relief Act (X of 1877),
s. 42—~Criminal Pro:edure Ccde (X of 1889), 5. 138—Order for removal of an
obstruction standing upon certain land—~Ounmership of such land— Effect of
Magistrate’s order under s. 133 —Jurisiiztion of. Civil Court after order made.

A Magistrate made an order against the plaintiff, under s. 133 of the

[284] Criminal Procedure Code (Act X of 188%), for the temova.l of a certain o’ta

standing in front of the plaintifi’s shop as an obstruction to the public way. The

plaintiff thereupon brought this suit against the Secretary of State for India in

. Couneil for a declaration that the land on which the otta stood was his property,
and not that of the Government,

Held, that the public roads being vested by s. 37 of {he Liand Revenue Code

(Bombay Act V of 1879) in the Government of Bombay, they were “interestcd

. * Sacond Appeal No, 806 of 1890,
(1) 4 H, & N. 559, ’ (2) L.R. 10 Ch. 469.
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f.ordeny” the plaintiff’s title to the land, and therefore nader s, 42 of the Speciﬁd'
Relief Act (I of 1877), the plaintiff (subject to the discretion of the Cours) was
entitled to a declaration as against the Government of his right to the land, and

the plaintiff was not called upon to wais until the Government had taken posses-
sion of the land.

It was contended that the jurisdiction of the Court to make the declaration
prayed for was taken away by the last clause of s. 133, which provides that “no
order made by a Magistrate under this section shall be called in question in any
Civil Court.” '

Held that the Magistrate’s order under this section is not a conclusivs deter-
mination of the guestion of titlo.

[R., 22 B. 230 {(232) ; 76 P. L.R. 1904.}

THIS was a second appeal from the decision of E. M. H. Fulton,
Districs Judge of Ahmedabad.

Suit for a declaration of ownership. The plaintiff susd for a declara-
ion that certain land on whieh his oita stood was his property, and not
that of the Government. He alleged that this otta had stood in frout of.
his shop for 60 vears; that a notice. had beén issued to him under
8. 138 (1) of the Criminal Progedure Code (Act X of 1882); that in reply to.
the notice he had stated that the land underneath the otte was his own,
and that notwithstanding the said reply, he had been ordered by the
Magistrate to remove the oita.

~ The defendant pleaded that the suit was nob maintainable, as s. 133.
provided that no order duly made under it by a Magistrate shall be called
in question in a Civil Court, and that the land was not the property of,
the plaintiff. : :

The Assistant Judge of Ahmedabad (Dayaram Gidumal) found that
the suit was nob barred under s. 133 of the Criminal Procedure Code,
but dismissed it on the ground that the land was not the propetty of the
plaintiff. o ' ‘

[295] The Assistant Judge made the following remarks in his
judgment:— :

* Section 133 of the Criminal Procedure Code savs: ‘No order duly
made by a Magistrate under this seciion shall be called in question in any
Civil Court.” The order which can be made uader this séction is merely a
conditional order which after a certain procedura can ba made absolute
under s.- 137, Oriminal Procedure Code. The plaintiff complained of the
absolute order, but his amended plaint raises merely a question of title
betwesn the plaintiff and Government  without impugning she legalisy of
the magisterial order. The Caleutta High Cours has recently discussed the
.question in allits bearings in a Full Bench judgment (Chuni Lall v. Ram
Kishen (2)), and reviewed. all the authorities.. That judgment says: ““In
the Bombay Presidency no difficulty arises, because by s. 37 of the
Bombay Act V of 1879 the scil of the public roads is vested in the
Secretary of State. Accordingly every question of highway becomes of
noecessity a question ‘of conflicting titles to the soil, and can be treated as
such.’ And, again, ‘in this Court White and Field, JJ., in Mutty Ram
Sahoo v. Mohi Lall Roy (8) held that the Magistrate’s decision did nob
preclude a Civil Court from enquiring into the question of title, And in
the Bombay High Court this view has' beeu repeatedly accepted both
under the earlier and the present Acts. It was taken by Melville and

(1) Section 133 empowers a Magistrate fo require the removal of an obstt;xcﬁion from
.any public placs. . : B Lo :
(2) 15 °C. 460 (467, 470}, (3) 6 C. 291.
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Kembhall, J7J., in Lalji Ukheda v. Jowba Dowba (1); by Westropp, C. J.,
and . Melville, J., in Nilkanthapa Malkapa v.Magistrate of Sholapus (2) ;
and by Melville and West, JJ., in Balaram Chatrukalal v. Magistrate of
Taluga Igatpuri (3)." The suit is, therefors, clearly maintainable.”

. The plaintiff appealed, and the Distriet Court reversed the decree and
allowed the plalntxff’s claim, holding that plaintiff was proved to be the
owner of the ground in dispnte.

In his judgment the District Judge observed: "It is not [296] dis-
puted that at the time when the Magistrate issued his order for the removal
of the ofta as an obstruction to the public way, the ground on which it
stood was in possession of the plainiff. © The burden, therefore, of showing'
that he was not the owner rested, under s. 110 of the Indian Evidence Ach
on the defendant, unless the effect of the magisterial order was such as to
shift it on to the plaintiff. The learned Assistant Judge appears to have
congidered that it had that effect, but I am unable to agree with him. He
argued, I think, very corrsctly that the words in 5. 133 of the Criminal
Procedure Code, ‘ No order duly made by a Magistrate under this section
ghall be called in question in any Civil Court’ were no bar to this suit, in
which it is not sought to seb aside the Magistrate’s order, but to obtain a
declaration of title against the Secretary of State. It might, no doubt, have
been argued that the plaint, ‘which merely alleges that the plaintiff had
received notice from a Magisirate to remove his otta, revealed no cause of
action against the Secretary of State, who was in no way responsible for
the Magistrate’s orders. Possibly the suit might have been successfully
resisted on the ground that it was premature,” and that until the otta had
actually been removed and the ground thrown into the road,—or, in other
words, until the Secretary of State had obtained possession under 8. 37 of
the Land Revenue Code,—there could not be any cause of action against
him, as Government inibs. executive capacity had no control over the
magisterial order and therefore could not be liable to any suit until he had
faken possession of the land from which the Magistrate had directed the
plaintiff to remove his ofta. Bub this defence was nof raised. * * The
defence as put forward was understood to mean that under g. 133 the
Magistrate’s order was conclusive as to title, and would continue so after
it had been carried out; and the ground has fallen info the possession of
the defendant

*“ Assuming, then, than the defendant acce'pted the Magistrate’s order
as giving Government & right. to possession, and did not question the
existence of a cause of action otherwise than on the contention that
. the order of the Magistrate conclusively established his tifle to the
grounds, I think the Assistant [297] Judge was right in holding that
the suit could be maintained. The decisions which he has quoted
show clearly the opinions of the High Courts of Bombay and Oaleutta on
the subjec, and satisfy me that s. 133 is nof-a final determination as
between the person complaining of the interference with his enjoyment of
ground in hie possession and the Sécretary of State on the guestion of title.
It, therefore, remains to consider what effsct it has in deétermining this
guestion. Probably the existence of the order is relevant under s. 42 of
the Evidence Act, but it is not in itself, I think, sufficient to shift the
burden of proof from the defendant to the plaintiff, who was admtbtedly
in possession.” -

The defendant appealed to the ngh Court,

(1) 8 B.H.C.R. A.0.7. 94, -~ .~ (2) 6 B. 670, (3} 6 B. 672,
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Rao Saheb Vasudeo Jagannath. Kirtikar (Government Pleader),
for the appellant.—Section 133 of the Criminal Procedure Code (Act .
X of 1882) expressly debars a civil Court, from calling in question the
propriety of an order made by a Magistrate under that section. Although
the present suit is brought ostensibly for the declaration of the respondenb’s
title to the ground underneath the otia still the real object of ib is to re-
verse the Magistrate’s order. The respondent is indirectly attempting to.
do what the law forbids him to-do directly.  Tven if this Court makes the
declaration asked for, the Magistrate’s order for the removal of the otta
stands untouched. This Court cannot interfere with that order, or the
Magistrate may pass a fresh order under the section after the declaration.
In such a case the decres of a civil Court would give no relief.

[SERGENT, C.J.—A party may after getting a declaratory decres go
to the Magistrate and pray for a cancellation of his order, because the
section proceeds on the assumption that the ground forms parh of a public

~ road.]

We submit that a Magistrate has no power to cancel his own order.’
There was no clause in the former Criminal Procedure Code similar to the
clause in s. 133 ; nevertheless the rulings in Buroda Fershad Moostafee v.
Gora Chand Moostafee (1) and [298) Meechoo Chunder v. J. H. Ravenshaw(2)

show that the jurisdiction of civil Courts in such matters was barred:
a fortiors it is barred now when there is a specific clause to that effect in
8, 133. Khodabuksh Mundul v. Monglai Mundul (3) supports our contention. -
The rulings of.the Bombay High Court raferred to by the Assistant Judge
were under the old Act, and the present question was not raised and
discussed. The Full Bench decision in Chuni Lall v. Ram . Kishen (4)is
against us, but it proceeds upon the assumption that the Bombay cases
were decided under the present Code. Wo furtiber submit that . the
respondent has no cause of action against the defendant. It is the order
of the Magistrate that is prejudicial to him, and not any act of the Execu-
tive Government. In any event, his cause of action has not yet arisen,
because the ground is not vet closed by the removal of his oita.  The suib
is therefore prematurs. The lower appellate Court wrongly placed the
burden of proof upon us. The order of the Magistrate raises a prasumotlon
in our favour—Navalchand v. Amichand (5).
Chzmanlal Hzra,lal Setalvad, for the respondent, was not called upon,

JUDGMENT.

SARGENT, C.J.—The plaintiff in this case seeks for a declarabion
that certain land on which he had erected an otta was his property, and
not that of Government. It appears that the Magistrate had made an
order, under s, 133 of the Criminal Procedure Code (Act X of 1882), for
the removal of the oita as an obstraction to the public way. The public
roads are vested by. s:. 37 of Bombay Act V 0f 1879 in the Government of
Bombay, who ate thus ‘ intervested to deny’’ the plaintiff’s title to the
land, and therefore, under s. 42 of the Specific Relief Act (I of 1877),
the plaintiff (subject to the disecretion of the Court, was entitled to a
declaration as against the Government of his right to the land. Under
the circumstances, it appears to us to -be-a proper case for a declaratory
decree, as we cannot think thab the plaintiff was called upon to wait until
the Government bad taken possession of the land. These objections,

(1) 12 W.R. C.R: 160~ - (2) 19 W.R.C.R. 345, . (3) 14 C. 60, -
(4) 15 C. 460, - : (5) P. J. for 1889, p. 259, , .+ . ..
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moreover, as [299] the sttrlcb Judge remarks, were nob expressly taken
in the first Court.
It has, howsver, been throughout contended that the jurisdietion of

the Cours is taken away by s. 133 of the Criminal Procedure Code, whizh-

provides that ** no order duly made by a Magistrate under this  section
ghall be called in question in any Civil Court.” We entirely agree with
the lower appeal Court that the decisions of this Court, as well as of the
Calcutta High Court, are distinet authorities that the Magistrate’s order
is not a coneclusive debermmatmn of the quesmon of title—Chuni Lall
v. Ram Kishen (1).

‘With respect to the onus of proof we agree’ ‘with the- Dlsr,rlcﬂ Judge
that the existence of the Magistrate's order does nof of itself shift the

onus of proof from the defendant to the plaintiff who is in possession.” It

was for the Court itself to appreciate the whola of the evidence and fo
come to a conclusion whether ifi was such as to vebut the ordinary -pre-
sumption of ownership derived from possession. The District Judge held

that it did not rebut it, and was, therefore, right in making a declaration,

that the plaintiff was the owner of the land on which the otta stands.
We must therefore, confirm the decree with costs.

Decree conﬁrmed

17 B, 299.
APPELLATE OIVIL _
Before My. Justice Jardine and Mr, Justzce _Lelang.

"SWAMIRAO (Applwamt) v, THE COLLECTOR OF DHARWAR
(Opponent).* [20th June, 1892.]

Land Acquisition Aet X of 187 O—Assessor—Dzsgualzﬁcatmns in an assessor—Bms—'

Objections to assessor’s appointment not raised in t'nme—Wawer—Estoppel—-Mmor—
Assessor not competent to acl as witness.

Certain land belonging to the applican$, a minor, was takan by the Mumcxpahhy

of Hubli under the Land Aéquisition Act (X of 1870). -The Mamlatdar of Hubli,

[300] who was an ex officio . member of the Municipal Committee, took part in
the negotlatlons for the purchase of land, He also gave evidence ag to its value
in the inquiry before the Collector.. As the price offered by the Collector was not

accepted by the applicant, the matter was referred to the District Judge, under

s. 15 of the Act, for the purpose of determining the amount of compensation,
On this reference the Mamlatdar acted as ah assessor appointed by the Collector,
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and was also examined as a witness as to the value of the land.: But no objection

was taken to his acting as an assessor. The District Judge evetnually upheld

the Collector's award.. On an application. under s. 622 of the CIVII Procedure |

Code (Act X1V of 1882).

Held, that the award was bad. ’l‘he Mamlatdar had, under the cltcumstances, ‘
a substa,ntla,l interest in the matter, sufficient to disqualify hxm from actmg as,‘

an assessor. .
quhmath v. The Collector of Poona (2), followed.
Held, also, that the minor apphcant was not estopped from ob]eabmg to the
‘competency of the Mamlatdar by the fact that his guardian bad not raised any

such ob]ectlou in the Court below, and might, therafore, be taken to ha.ve waived
- it.

for his beueﬁt

. . s Application No. 40 0£ 1892, . .« - . .
(1) 15 C. 460, 2 @) 8 B, 553. - .
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