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The onlv other quesbxon which ean’ *'be raised on the evidence is,
whether the price for which the property was sold was so grossly inadequate
as to be evidence of fraud practised on the vsndor. . We do not think that
was the case. The property would not probably have been le for more
than Rs. 250 per annum. . That rental capitalized at 16 per cent. subject
to a deduction of 10 per cent. for repairs would give Rs. 3,400 as the

valua of the property, and it was sold for Rs. 2,000. The defendant having’

failed to establish the defence actually st up, and the only grounds on
which the case has been argued before us -having also failed, we confirm
t,he decree of the Court below with costs.

Decree confirmed.

17 B. 235. -
[235] APPELLATE CIVIL
Before Mr. Justzce Jardine and Mr. Justice Telang.’

JorARMAL {Original Plaintiﬁ), Appellant v, TEJRAM JAGRUP
(Original Defendant), Respondent.* [7th March, 1892.]

Regzstmtwn—Pm tnership—Mortgage of land to a firm—Dissolution of firm—Division of

assets among partners——Lettws ot one partner to another transferring to the latier
the shave of the former in the assels of the firm, including the mortgages. but not
mentioning them -- Necessity of regqistering such letters— Buidence— Registration Act
IIT of 1817, ss. 17 and 49—The words ‘* document - and ** instrument”® n the
Regzstmtmn Act. - -

By two mortgage- bonds dated, respectively, 25th July, 1866, and 19th Septem-

ber, 1870, certain lands were mortga,ged to a firm of money-lenders at Khadkala,
" carrying on bueiness under the style of Gangaram and Mayaram. There were
four partners in tbe firm, viz.. Gangaram, Mayaram, Panji and Sadaram. In
1874 Gangaram retived from the firm, and wrote three letters, the effect of which
was to transfer his share in the partnership to Panji and Sadaram. In 1878 the
shop was closed, and the partnars divided the assets of the firm, The iwo
mortgages fell to the share of Sadaram. Subsequently Sadaram died, and the
plaintiff, his son, ioherited his property and took possession of the mortgaged
lands. These lands were afterwards attached in execution of & money decree
against one of the mortgagors (defendant No. 1). The plaintiff objected to the
attachment, but his objection was disallowed, and the property was sold in
execntion and purchased by defendants Nos, 2 and 3. The plaintiff then filed
this suit to establish his rights under the two mortgage-bonds. The defendants
contended that the plaintifi had no interest in the mortgages, and was not
“eptitled to sue. The plaintiff relied (inter alia) in support of his title upon the
letters (A, B and C), whereby Gangaram bad transferred his share in the assets
of the firm to bis (the plaintifi's) father Sadaram. These létters were objected

- to as inadmissible in evidence, not having been registered.

Held, that, independentiy of the ]ettets, there was evidence to show that the
plaintiff’s father Sadaram was a partoer in the firm, and that as such partner
the mortgages in question fell to his share at the final division of assets. The

" position of Badaram as a partner being once established, his right to thé pro-
perty foliowed by opetatlon of law, and no other proof of title was required.

Per JARDINE, J.—"To lay down that the three letters in question, which
deal generally with the assets moveable and immoveable, without specifying
any particular mortgage or other interest in real properl‘.y. require registration,
would, I'incline to think, in the present state of the authorities, go too far. It
may be. argued that such ‘letters are not *instruments of gift of immoveable

- property ’, but rather disposals of a share in a partnership of which the business
.is money-lendmg, and the mortgage securities merely incidental thereto.”
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-[286] Per 'TELANG, J,—* Although.a" partner’s share does nob include any
specxﬁc part of any specific item of the partnership property, still . where the
partoership is entitled to immoveable property, such share does include an

* ‘interest in immoveable property, and therefore every instrument operating to
create or transfer a right to such share requires to be registered under our
Registration Act (IIT of 1877)." It is trae that the authorities referred to apply,
in'terms, only to immoveable property owued by a partnership. But I am, on
the whole, disposéd to hold that the principle of those authorities applies to cases
where immoveable property is held by afirm not in fall proprietorship, but only
by right of mortgage, .. . . Upon the whole I should, if necessary, have been
disposed to hold that the letters in question nof being registered were rightly
treated by the Court below as bemg inadmissible in evidence to prove directly a
transfer of the share of Gangaram in the partnership of Sadaram.

Per TELANG, J.-—A perusal of various sections of the Reglsr,mt.lon Act seems
to show that the Legislature has used the words dooument ? and “ msttumenh"’_
mtercha.ngeab]y

. . . SECOND appeal from the demsmn of W. H. Crowe, sthucb Ju,dge of
Poona, in appeal No. 207 of 1889.

A firm of money-lenders carried on business at Khadkala under the‘

style of Gangaram and Mayaram. The partuers in the firm were Ganga-
ram, Mayaram, Panji and Sadaram (plaintiff’s father).

Oa the 25th July, 1866, certain land (Survey Nos. 39, 41 and 68) was
mortgaged to this firm by Lakshman and Ramiji bin Lakshman; and on
the 19th September, 1870, certain other land (Survey Nos. 34, 87:and 110)
was mortgaged to this firm by Ramji bin -Lakshman. The mortgagees
mentioned in the deed were the two partners, Gangaram. and Mayaram,
but they took the mortgages on behalf of the firm.

Ia 1874 Gangaram retired from. the partnership, and went to his
native place in Marwar, Hrom there he sent three letters (Exs. A, B and
0) by post to Sadaram, his formar partner and t;ne father of the plalntlff

Tnese lettors wore to the following effect :—

*“1 intend to become a Sanyas:. ' T have a shon at Khadkala. My

share therein is worth Rs. 6,500. You should make a settlement - of - my

debts by paying off my creditors. Remission to the extent of Rs. 3,000
should be given .to my debtors. You should get the lands and houses
transferred to your name. The property should be divided between you
‘and Panji.”

- [287] Ma.varam qubsequently retired also from the firm, and Sadaram
‘and Panji remained the sole surviving partners,

In 1878 the shop was closed. A division was made of the pa,rtnershlp'

property, and the two mortgages of 1866 and 1870 fell to the share of
;Sadaram the plaintiff’s father,

On Sadaram’s death his son, the pla.mtlﬁ" 1nher1bed hls property, a.nd
,took possession of the mortgaged lands.

Subsequently these lands were -attached in: execution of a money
.dacree against the mortgagor, Ramji bin Lakshman  (defendant No. 1),
‘The plaiatiff objected to the attachment, but his objection was disallowed,
‘and the la.nds were purcba.sed at the Coart-sale by .defendants Nos. 2
and 3.

' " The plainsiff then filed this sult for & decla.rablon that the la.nds were
nob liable to atbachment and sale in* execution .of the money decree, or
‘tha,b if they. were so liable, the - defendants. Nos. 2 and 3 (nbe auction-
'purchasers),  were not entitled. to possession without satisfying the
!plamtnlf’s mortgage lleu under the two morbgage bonds of 1866 and 1870,
respectively, .7 v SRIAR SRS RS A ¢ &
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. The defendants pleaded (inter alia) that. tbe nla.lntlff ‘had no. 1nterest‘. ‘
in the mortgages in question, and dould not, therefore, sue. . -

The plaintiff relied on the a.bove mentioned letters, (Exs. A, B and C)
in support of his title.

. The defendants ob]ecbed to the admlssd)lhby of ‘the letters, on the
ground that they were neither stamped nor registered.
, The Subordinate Judge overruled ‘this objection, admitbed the letters
in evidenice, and passed a decres in plaintiff’s. favour.

On appeal the Distriet Judge was of opinion that the letters in
question were inadmissible for want of stamp and registration, and as
they were the only.proof of plaintiff's title, he held that the suit musb
fail. He, therefore, reversed the decree of the Subordinate Judge, and
rojected the plaintiff’s elaim.

Against this decision the plaintiff appealed fo the ngh Gourt

M. B. Chaubal, for appellant.—The letters are admissible in evi-
dence. They are not instruments creabmg any right, or [288] inierest
in immoveable property within the meaning of the Registration Aet (III
of 1877). They do not come ~within the definition . of instrument: see
Wharton's Law Lexicon. Such informal docunients do not need registra-
tion. There is no provisionip the Act making registration of such letters
compulsory.  Refers to Waman RBamchandra v. Dhondiba (1) ; Oo Noung.
v. 'Moung. Htoon Oo (2); Kedar Nath Dutt v. Sham Lal Knettry (3).
Even if they required registration to prove the transfer of one partner’s

- share to another, they would be still admissible to show that the plaintiff’s

father was a partner in thig firm. It is found by both the Courts below
that the two mortgage bonds under which we held the propsrty in. dispute
were passed o the firm, and were treated as part of the firm’s assets, and
that they eventually fell to the share of our fa,bhexx Upon these facts we
are entitled to a decree. -

_ B. N. Bhajekar, for respondent; -—The lethers are inadmissible for want
of registration and stamp. The words ‘I have given the ownership to
you” show that the whole interést of one pa.rtnnr in the partnership property
was transferred to another partner. And as pari of the partnership property
admittedly consisted of these lands mortgaged to the firm, these letters
must be held to convey or transfer an interest in immoveable property.
They.therefore require registration. We do not admit that the mortgage-
bonds were passed to the firm. They are passed to the individuals Ganga-
ram and Mayaram personally and not on behalf of the firm.

JUDGMENT.

JARDINE, J.—Mr. Chaubal argued several pomts on behalf of the
appellant- plalntlﬁf But as no issues were raised below about estoppel and™
adverse possession, and as the claim was not based on adverse possession,
we refrain from dealing with these matters in second appeal.

- The plaintiff - claims ‘the lands in suit’ under two mortgage-deeds
executea by the owners in 1866 and 1870 respectively. His case was that

‘these - mortgages were’ in favour of a money- lendmg firm ; that several

changes of partners occurred, on which occasions fhese mortgages were

treated as partnership property that {239] the plaintiff's father, Sadaram,
‘was admitted as a partrer as evidenced by three letters dated 1874, A, B

and C : that some time after this, Panji and Sadaram remained the only
partners, and that, on & dlvxsmn between them, _these two mortgages were

(1) 4 B. 126, (2) 13 0. 822, k {3) 11 B.I.R. 405. °
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aggighed o -the share of Sadaram, and that by means of partitions after 1892
Sadaram’s death they became the sole properby of the plaintiff, who claims MARCHT.
as'mortgagee in possession. .

©The lands were attached by the first defendant in executnon of decrees APPEL-
against one of the mortgagors, and the plarntlff dld not succeed in raising  DATE
the attachment. CIVIL,

 Among other pleas the defendants in both Courts below averred that 47 B 233,
the mortgages were not genuine and were not passed for codsiderasion ;
but these questions were declded against them at the trial and bave not
been raised here.

The Subordinate Judge was evidently of opinion, as shown by his
recital of the evidence of fact, that the rights over the property aequired
by the mortgagees were for the purpose of the partnership business. It
would appear that upon this part of the judgment an issue was raised in
the District Court, whether the plaintiff was entitled to sue alone. The
Distriet Judge found this issue in the affirmative. It has been faintly
argued in the present appeal that the facts do not show that the mort-
gagos were partnership property. It may be that, if we were at liberty to-
go into all the facts, the point would require consideration (see Lindley on
Partnership, Book III, chap. 4, s. 2, and Cunningham and Shepherd’
Indian Contract Act under s. 253), but we do not think this arises in
second appes.l It must also be taken as a fa,ct; found below that the
plaintiff is the only remaining partner. .

With reference to the question whether the letbers transferring the
property -required registration, I may here -séate my opinion -that the
mortgage transactions about the immoveable property in suit were 'ancil-
lary to-the trade of money-lending—Steward v. Blackeway (1).” The
Subordinate Judge held thab the.letters A,. B and C were admissible in
evidence, -but the District Judge has [240] held them inadmissible
under the Registration Law, Act VIII of 1871, s. 17. Act XVIII of 1869,
sch, I, art. 18, he also observes, reguired that they should be stamp-
. ed. But under s. 34 of the present Stamp Law, Act I of 1879, this
omission to stamp is immaterial, the documents having been admitted in
evidence by the Subordinate Judge—Garpadapa v. Naro (2) ;- Punchanund
Dass Chowdhry v. Taramoni Chowdhrain (3) ; Ramasamiv. Ramasami (4).

We have next to consider whethsr the documents are such as required
registration under s. 17 of Act VIII of 1871. It is contended for the
respondents that these documents conskitute an instrument. of gift of
immoveable property, as was evidenily held by the District Judge. The
appellants pleader refers vs fo the doubts expressed by Westropp, C. J.,
in delivering the judgment of the Full Bench in Waman v. Dhondiba- (5)
a8 to the extent of the meaning of the word snstruments in the section we
have to construe. This point had been argued, and the definition of ins-
trument in Wharton’s Law Lexicor as a ‘* .formal legal writing.” quoted;
and the judgment notices that no provision appears to have been made
for rogistering a contract lying in letters, similar to the provisions in' the
Stamp Acts with reference to an agreement lying in letters or those in the
Rogistry Acts of Parliament whers the conveyance orsecurity is contained
in more writings than one. . I concur with my brother Telang, howaver,
in"distinguishing the present case on“the ground that the lef.ters A, B and

(1) L.R. 4 Ch. 603, | - (2) 18 B. @3 (3) 12 0. 64.; :
(&) 5M. 220. SV /(8) 2 B. 196 (139). VL el

1571



1892
MARCH 7,

—

APPEL-
LATE
CiviL.

17 B. 235,

17:Bom. 231 INDIAN. DECISIONS; NEW SERIES [Vol,

C are rathér repetitions.of each other than a-series in : which each 18 re-
guired to belp the others in ‘order to spell out the disposition which the
retiring partner meant to make of his immoveable property, being assets
of the firm. 0o Noung v. Moung Htoon Oo (1), which follows Kedar Nath
Dutt v. Sham Lall Khettry {2), was also cited to us. It was contended
for the appellant that the three lstters wers admissible at any rate to show
how the mortgagee’s rights, being. parfnership property, came to the
appellant’s share. T will consider this point later,

[244] The cases cited to us on the question of registration, and
mentioned above, do not help much on the construction of s. 17 of the
Act; and I bhave not found any reported Indian case in point. The
Menglas Tea Estate case(3), where the question was whether the document
wasg a transfer of a lease or a conveyance of a share of & partnership, is

. really an interpretation of arts. 21 and 60 of the Stamp Act I of 1879,

and leaves unnoticed the equitable doctrine discussed in the English.
cases to which in these judgments we refer, albhough not one of them
has been cited in the arguments. The doctrine is stated 1n Lmdley on

‘Parbnershlp, (5th Ed.), p. 343, in the followmg terms:— ' From the

principle that a share of a partner is nothing more than his proportion of
the partnership assets after they have been turced into money and applied
in liquidation of the partnership . debts it necessarily follows that, in
equlty, a share in a partnership, whether its property consists of land or
not, must, as between the real and personal representatives of a decoased
partner, be deemed to be personal and nok real estate, unless indeed such
conversion is inconsistent with the agreement between the parties.” Af
p. 347 the learned author states:’ It follows, however, from this
doctrine, that probate duty and legacy ‘duty are payable in respect
of the sbare of a deceased partner in partnership real estate: and a
partner’s share in: siich estate is clearly within the Chatritable Uses Act—
9.Geo. 11, e. 36,7

. ‘As tothe application of the doctrine to cases on the statutes relating bo
Probate and Legacy Duties this statement is supported by détorney- General
v. Brunmning (1), Forbes :v. Steven (5), Attorney-General v. Hubbuck (6).
Thus the share in- partnership is made liable for probate duty, following
the rule laid down in Darby v. Darby {(7) that **if partners purchase
land merely .for the purpose of their trade, and pay for it out of the
partnership property, Gthat trapsaction makes the property personalty
and effects a conversion out and out;”’ . or, as remarked by Bowen, L J.,
{242] in Attorney-General v. Hubbuck (6);, this doctrine of conversion
necessarily affects ‘partnerships: partnership properby is that which is
held by the pattners for the purpose of the partnershlp, of carrying on the:
adventure of the partnership; and must be treated in the end as subject
o a truss for sale, and therefore it is personal property. :
‘ There is another class of cases interpreting the Statute of ’\dortmam,
9 Geo. II, c. 36. In Myers v. Perigall (8), share in a joinb stock Bank,
the - assets of which comprised land and mortgages, was held not to be
within the Stafute: and Lord St. ILisonards proposed the following test,
which, it is submitted in Clerke and Humphry's Sales of Land, p. 12,
seems to be equally applicable to the Statute of Frauds :—"' The true way
fo test if would‘ be to assutme that there is real estate of tha company

(1 13°0. 393, © {2) 11 B.L.R. 405, ~(8)12.C. 383.
(4) 8 H.L. Gases, 243, (5) L. R. 10 Bq. 178. _ o
(6) 10 Q.B.D./488 and in Appeal 13 Q B, D 275 (289) (7) 8 Drew, 495, <
(8) 2 D.M, & G. 5%9. o RN L
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vested in the proper persons under the provisions of the parbnerthp deed.
Could any of the partners enter upon the lands, or claim any portion of
the real estate for his private purposes ? 'They would have no righé to
sﬁep upon the land ; their whole interest in the property of the ecompany
is with reference to the shares bought, whxch represent their proportions
of the profits.” - He goes on to say: ' In short, a member has no higher
interest in the real estate of the company than that of an ordinary partoer
seeking his share of the profits out of whabever property those profits might
be found to have resulted.” This case is followed in Entuistle v. Davis (1),
where Sir W. Page Wood, V.C., held that shares in land companies were
not an interest in Ia,nd within - bhe Statute 9 Geo. II, c¢. 36. The Vice-
Chancellor said : ' Since the decision in Myers v, Pemgall the test is not
whether the holders of the shares can in some sense be said to be interested
in land, but whether the share is such a share as, under any ordinary
state of circumstances, can result to him in the shape of land. In other
words, is the right of a shareholder marsly a right to call for his share of the
profits, and not for a specific part of the land itself f ”* In Atiree v. Hawe (2),
Hail, V.C,, held the debenture stock of a railway company to be within
the Statute ; but this decision was reversed on appeal, where in [243] the
judgment James, L.J., states bhe policy of the Act and uses the following
language as 5o the decision :—'* It has been beld that a share or interest
in a trading partnership or business, incorporated or unincorporated, is not
within the probibition, aithough it may have, as indeed almost every
business has, some interest in land with which or on which it is carried on,
- or although it may have among its assets any amount.” But then in the
year 1880,in Ashworth v. Munn (8), the same learned Judge qualifies this
language as too general; and the latter case interprets Myers v. Perigall so as
to restrict its effect to shares in companies, corporate or unincorporated,
which companies have a perpetual or continuing existence, notwithstand-
ing thechangesin the persons who constitute the partnership, and which
shares can be realized not only by winding up the whole concern, but by
selling them in the market. Ordinary partnerships are thus excepted from
the rule about charitable gifts laid downin Myers v. Perigall. In Ashworth v.
Munn, the Lords Justices followed the decision of Liord Chancellor Cairns

in Brook v. Badley (4}, a case- of 1868, where it was held that a legacy -

payable out of personalty and of the proceeds of the sale of real estate is
an interest in land within the Statute of Mortmain, and cannot, whilst it
remains unpaid, be bequeathed by the legatee for charitable purposes. Liord
Cairns said: *‘ Thecase, as I have deseribed it, seems to me to be exactly
within the 3rd section of the Mortmain Act (9 Geo. II, ¢. 86) which
enacts that all gifts, grants, conveyances, appointments, assurances, trans-
fers and settlements -whatsosver of any lands, tenements or other
hereditaments, or of any estate or interest therein, to any charitable use
shall be void.” I pause here to notice the different language of the clause of
the Registration Act we have to interpret—"' Instruments of gifts of immove-
able property,” which are among the documents * required by s. 17 to be
registered,” . and which s. 48 makes inadmissible ** as evidence of
-any: sransaction affecting such properby,” *‘ unless it has been registered
in accordance with the provisions .-of this Aet” (VIII of 1871). In
[Ashworth v. Munn a testator, who was a partner in a mercantile firm,
-8ave the proceeds of the sale of his shara of certain real estate which was

(1) L. B. 4 Eq. 272. I  {(2)90b.D-837.
(8) 15Ch, D, 368, ., .. - . - . {4} L, R, 3-Ch. 673 ;
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1892 [233] held as partnership property to ‘charitable uses. Vlce Cha.ncellor
MARCH 7, Malins held that although the'real estate’ must: as between the real and
personal representatives be treated as personal property, vet it was quite

APPEL- 4 different question whether the proceeds could be applied to charitable

LATE  purposes, and he decided *‘ that any property derived from the sale of

CiviL. freehold estate is within the Statute of Mortmain, and carinot be applied
— for the benefit of the charities mentioned in the will.” The Lords Justices
17B.285. in appeal affirmed the decision. The reasons given require cloge attention.
Liord Justice James says ab p. 367 of the Report : ' With some fluctua-
tion of opinion during the time of the argument, it appears to me at last
that we must arrive at the conclusion that the case is hit by the words
of the Statute eommonly called the Statute of Mortmain.” Then after dis-
cussing Myers v, Perigall he lays stress on the words " any charge or
incumbrance.” ‘' Those very words are in the Statute, and were putin
for the purpose of preventing possible evasions, some instances of which I
attempted to give in the judgment in Attree,v. Hawe.”” Theun he supposes
& case where the partier has a right in property which “*in one sense is
pute persona,lt‘.y, because if is personalty as between the real and personal
estate, still it is exactly that which comes within the very words of the
‘Statute.” Lord Justice Brett could not but marvel at the g1ea.t; lengbh to
which the construction of this Mortmain Act has been carried. * It seems .
to me,” he says, “' to have been carried mneh further than the reason of its
enacfment suggested or authorized ; but the construction has been carried
-to this great length by authorities which are binding upon us and which
‘we have no right to -dispute.” Heiels bound to follow Brook v. Badley.
He held that the exceptional cases on corporations did not . apply, and
ended as follows on the case before him :—" It comes within the proposi-
-tion laid down by the cases, that whers it may be necessary to deal with
the land in order to effectuate the devise in favour of the charity, the gifh
‘is void.  Therefore it seems to me that the case of an ordinary partaership
is not within the exceptional rules, but within the original rules, and
therefore this decision is correct.” The judgment of Liord Justice Cotton
-seems to me founded on considerations closer to those which arise on the
words we are to {245] interpret. The guestion, he says, is not what the
charity can take under this will, but what was the interest of the testator
‘in the property which he attempted to devise to the charity., What the
Act points ab is'the devise of land—that is, it prevents testators giving
by their wills that which in them is land, or an interestin land, and what
‘we have to cons1der really is, whether or no the interest of. the testator
'was land or ~ any estate or interest in land, or any charge or incumbrance
thereon.” Then the Lord Justice dea,lmg with the matter first without
reference to any of the cases on the pomt; considers whether there was or was
not an interess for chargeon land, “If a eharge, then it was an interest.”
“Ab p: 874, contmumg the argument, he says :*° At all events it is the right
-of tlhe surviving partner, if he desires it,to say there shall be a sale, and, there-
fore, T say that the testator could not get; his interest in this “partnership or
in this land, except either by special arrangement or by sale. Then when
‘there was a sale, he would have a right to the proceeds of the sale of the
‘land, and to have that paid to him, and until there was a sale he would
have a claim against the land ; and as against also the other .assets of the
partnership, whether you call it lien or charge, or anything else, to secure
‘b0 him ~what was ultimately coming to him. - It is,-in my- opinion, inde~
pendently of any decision, an interest in land, and we cannot but say that
a gift of his interest in the partnership property, being land, is a gift of an

1160
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interest in land-within the 3rd section of the Statute of Mortmain.” Then
he relies on Brook v. Badley as authority apnuca.bxe to. partnership .
property as well as to other property.

It appears to me that the decisions on the Statute of Mortmain

- proceed generally  on the words of the Statute andon the mischief at
which it strikes : and as the Statute being held to bes remedial - is liberally
and beneficially interpreted so as to suppress the mischief and advance
the remedy-—Jeffries. v. Alewander {1)-—we must be cautious in using these
decisions as goides to the:construction of a Registration Act which is to
be more sbtlctly construed.

There is  another class of decisions which are -usually cited in
dealing with - Probate Duty and Mortmain cases, I mean those [246]
about equitable freeholds qualifying for the electoral franchise. I
pass over Bazter v. Brown (2}, which is discussed in Watson v. Spratley (8)
(a case on the Statute of Frauds) and referred to in Watson v. Black (4),
as-a case that has been sometimes doubted and sometimes distinguished.
Watson v. Black follows Bennett v. Blasn (5), which dealt with shares in
a corporation. In Waison v. Black the associated, but in no way incor-
porated, partners had vested the fresholds’in their trustees free from any
equitable interest in the individual members in the land itself and these
partners had an interest in the profits only. It was therefore held by
Coleridge, C.d., and Grove and Cave, JJ., that they bad no equitable
interest in the freeholds. Tn the case before us there is no such vesting,
and perhaps Waison v. Black may be used as tending. to show that the
letters purported to convey an interest in immoveable property.

; I have found no case in point decided on the English or Irish Registry
Acts, and will now furn to those which interpret the Statute of Frauds,

which, as its author Lord Nottingham remarks in Ash v. 4bdy (68),

restrains the common law, and ought therefore itself to be restrained by
exposition. The words ins. 4 are “any contract or sale of lands, tenements
or hereditaments,, or any interest in or concerning them.” Watson v.
Spratley (3) is authority that shares in a mine worked on the cost book
principle do not constitute an inferest in land within the section, in the
absence of evidence that the shareholders fake a direct interest in the
freehold. The partnership was treated as similar to an ineorporated Joint
Stock Company. See Sugden on Vendors and Purchasers (14th Ed.), 127,
commenting on Boyce v. Greene (7). In Gray v. Smith (8) the partnership
assets included leaseholds. Kekewich, J., held that the agreement for the
dissolution of the Dartnership came within s. 4, on the ground that
the party soughf to be charged must part wlbh and assign to others
an interestin land. Hethus distinguished the agreement in [247] question
from an agreement to form a partnership which may be by parol—
Forster v. Hale. (9) ; Dale v. Hamilton(10)—even when the partnership
was to deal with land. The Liords Justices upheld the decision. ILiord
Justice Cotton notes that there was no argument on the point whether
the agreement was within s. 4, and says: “ As at present advised, I agree
with Mr. Justice Kekewich that the agreement is within the 4th section,
so that a memorandum in writing is necessary.” No reasons for their
opinion are given by the Lords Justices. , :

(1) 8 4. L. C., 628, 646, 656. (21 7 M. & G. 198,
(3) 10 Exch. 292. . @ L.R. 16 Q. B. D. 278,
(5) 15 C. B. (N.8.). 518 = 83 L. J. (C. P.) 63.  (6) 3 Swan 664.
(7) Batty’s Irish R. 608, _ (8) L. R. 43 Ch. D. 208.
(9) 8 Ves. 696=5 Ves, 808, © =~ - . (10) 5 Hare 363,
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It -may be- that the tendency -of decisions in Fngland is to bring
parbnership agresments conveying interests in land among other assets
within s. 4 of the Statute of Frauds, as. . has been done under the
Statute of Morbmain. But the authorities do not appear to me sufficiently
numerous and clear to maks it easy o apply them to the Registration Act
of India (I1I of 1877). The case of Forster v. Hale (1). decided by Lord
Chancellor Rosslyn has not been overriled. There one of four partners
in a bank took with three strangers a lease of a colliery as tenants-in-

‘common, The Lord Chancellor said, p. 309: ' The question of part-

pership must be fried as a fact, and as if. there was an issue upon
it. If by facts and circumstances it is established as a fact that these
persons were partners in- the colliery in which land was necessary to
carry on the trade, the iease goes as an incident. The partoership
being established by evidence upon which a partnership may be found,
the premises necessary for the purposes of that partnership are by
operation of law held for the purposes of that partnership.” This
was in answer to the objection that a signed writing was required
by the Statute of Frauds. Vice-Chancellor Wigramin Dale v. Hamilton
carried the doetrine further, as pointed out in Lindley on Partnership
and 1n Story on Contracts (5th Ed.}, s. 83, note, going according to
Sir N, Lindley a long way towards repealing the Statute of Frauds.

In determining whether transfers’ of shares of partnerships, which
hold, among other assets, interest in immoveable property, require
registration, a Court must be influenced by the poliey of {248] the Act
as gathered from its language and provisions and those of thée earlier
legislation. But on this part of the subject there has been no argument,
the provision in s. 17, which excepts shares of Joint Stock Com-

- panies from els. 2and 3, not having even besen noticed. To lay down

that the three letters in question, which deal generally with the assets,
moveable and immoveable, without specifying any particular mortgage or
other interest in real property, require registration, would, I incline to
think, in the presenft state of the austhorities, go too far. I am appre-
hensive of the inconvenience which such a decision would cause to
traders, especially to the morey-lenders, who all over the country form
firms and advance money on land. It may be argued, as in The
Menglas Tea Estate case, that things ought to be called by their right
names ; and that such letters are not ' instruments of gift of immove-
able property,” but rather disposals of a share in a partnership of which
the business- is money-lending and the mortgage securities merely inci-
dental thereto.

For another reason, based, however, on somewhat the same con-
sideration, I am of opinion that we should reverse the District Judge's
decree.. I sgree with my learned brother, whose judgment I have had

the advantage of perusing, that the plaintiff was entitled to give parol

evidence that the two mortgages in question were ths property of
the partnership, and that he is now the sole remaining partner—-Forster
v. Hale. 'We may further find that the plaintiff has proved these facts.

I concur as to the nature of the relief to be decreed, by giving the
plaintiff a declaration. We must now, reverse the decrees of the lower
Courts and pass a new decree. The respondents to pay the plaintiff’s
costs of the suit and both appeals. : ' e

(1) 8.Ves. 696=>5 Ves, 308." - e g
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TELANG I~—The first question argued 6n .this appeal was whether
the Exs. marked A, B, and C are or are not admissible in- evidence,
they not having been registered. The decision.of that question raises
several subordinare questions. The documenss referred to are, in form,
letters; as stated by the Distriat Judge, addressed to Sadaram, the father of
the plaintiff, by one Gangaram'alias Godidas, who was ove of the original
morkgagees in the mortigage-deed under which the plaintiff claims. For the
[249] aovellant, the piaiatiff, it was argued, that the mortgages were made
to the firms of which Gangaram was a member, while the vakil for the
respondents has contended that the mortgages must be taken to have been
made, not to uny firm, but to the individuals Gangaram and Mayaram and

_Panji named in the mortgage-deeds. Liooking, however, at the fact that
the mortgagees are described in those deeds respectively as “‘Gangaram
and Mayaram, a firm of Khadkala,” and as “Gangaram and Panji, a firm
of Khadkala,” that the full names of Gangaram and Mavaram arnd
Panji ure not given in those deeds, and that Gavgaram and Mayaram and
Gangaram and Panji are found to have been actually the names of ‘he
respective firms, it would- be difficuls to hold that the construction con-
terided for on the part of the respondents is correct. That construction,
evidently, was not the one adopted by the Subordinate Judge; and there

- is nothing in the judgment of the District Judge to show that he dissented.

‘on thig point from the Subordinate Judge’s opinion, but rather the contrary.
TFuarther, wo may the more readily adopt the appeilant’s argument about
the firms being the beneficiaries under the mortgages, as they were
8o treated by the mortgagees themselves in their subsequens$ transactions
énter se, about the factum of which no dispute whatever has been raised on
behalf of the respondents, and by which, as pointed out by the Subordinate
Judge, the mortgages, after having been included in the successive divisions
among the partners, came ultimately fo the share of the father of the
present plaintiff. In dealing, therefore, with the point of the admissibility
of the documents referred to, it must be assumed that the mortgages in
guestion were made to the partnership and formed a part of the assets
of the partnership. - -

Now there can be no doubb that - the partnership by virtue of those
mortgages owned a certain interest in immoveable property —Sparling v.
Parker (1) and Gopal Narayan v. Trimbak Sadashiv(2). And the question
iy, whether the share of Gangaram, as one of the members of that partner-
ship, must also be deemed to include an interest in immaoveable property,
or whether the letters do, in fact, deal with such an interest, be the same
properly [250] included in that share or-not. Upon the latter point there
is not apparently much room for doubt. For although the letters are, as
might be expected, written altogether in inartificial language, the references
made in them to the immoveable properiy amount to. no more than a
direction about its transfer from the name of the writer to the names oi
plaintiff’s father and Panji. The words, at all events, do nof themselves
ereate aninterest in immoveable property, Nor is it apparently the inten-
tion of the letfers to create any such interest—exeept in so far as it results
from the transfer of the share in the partnership, which doubtless is the
principal matter dealt with.in the letters. Although there are certain rather
obscurely worded sentences in them, their effect taken altogether I find to
be this : that Gangara.m transferred his share in the partnershlp subject
o certain directions glven, to Sadaram and Panji; and in order to carry cuf

(1) 9 Beavi 450, . L ot (@1B.26 .
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the transfer fully, so that his name might. no longer be used 'in any
way in any of the transactions of the firm, he directed that all the property,
including immoveables, standing in his name should by the aid of the
power of attorney already executed by him be transferred into the name -’
of Sadaram,.

_The question therefore is neatly raised in this case—whether .a share
ina partnershxp which possesses a mortgage of immoveable property among
its assets includes an interest in immoveable property within the meaning .
of the Registration Acts. The question does not appear to have been decid-
ed in any of the Indian Courts. The case of Qo Noung v. Moung Htoon °

"00.:(1), which was the only authority cited to us in the arguments on this

part of the case, related: to n letter evidencing an equitable mortgage,
and was decided on the authority of the familiar case of Kedar Nath Dutt- -
v. Sham Lall Khettry (2) belore Sir R. Coucb. That case, however, has no
application on the present point. The case of In re The Kondoli Tea Co. {3)
was apparently a case of part-owners, not partners, and there all the owners
jointly conveyed the immoveable .property in question. The point there
also was thus very different from the one we have here to deal with. The
[251] earlier case of The Menglas Tea Estatei4) is also not in point. Thab,
like the case of the Kondoli Tea Co., arose on the Stamp Act, and the only
guestion there was whether the document of conveyance was a transfer
of certain leases only, or. whether it was a transfer of the .whole of one
partner’s share in the partnership to which the leases belonged. The cases,
thus being inam)licable, we must deal with the question —on general
principles as one of first impression.

Now, it iz doubtless f.horoughiy weil esﬁabhshed that, in the language
of Liord Justice Lindley, ‘* what is meant by the share of a partner is his
proportion of the partnership assets after they -have been all realized and
converted into money, and all the debts and liabilities have been paid and
discharged. This it is, and this:.only, which on the death of a partner

- pagses to his representatives or to a‘legatee of his share; which under the old

law was considered as bona notadilia; which on his bankraptey passes to
his trustee ; and which the Sheriff can dispose of under a fi. fa. issued at -
the suit of a separate creditor (5).” And in Forbes v. Sieven (6),
Sir W. James, then Vice-Chanecellor, said : ' It has long been the settled law
of this Court, that real estate bought or acquired by a partnership for part-
nership purposes (in the absence of some co ntrolling agreement or direction
to the contrary) is, as between the partners and as between the real and
personal representatives of a partner deceased, personal property, and
devolves and is digtributable and applicable as personal estate and as legal
agsets.”” . And the learned Judge then went on to refer to Dorby v. Dardy (7)
and Myers v. Perigall (8) as illustrating the doctrine so stated by him.

. At firsé sight, this doetrine seems- to lead logically to the eonclusion,
that a documsnt effecting the transfer of a partner’s share, which is thus a.

- mere transfer of personalty, cannot be compulsorily- registrable under the

provisions of our Registration Act, It seems to me, ‘however, that such a

conclusion would:not be quite carrect., - In the first place, Sir W.'James only

speaks of the-equitable conversion “* as between the pariners and as between
[252] the real and personal representatives of the partner deceased;”’ and
Lindley, L.J., in another passage of his work {p.. 347) says that the

(1) 13C.322. (@) 11 B.L. R.405. - . (3) 13 C. 43.

(4)12 C.883. - {5} Lindley on Patmersb.!p (6th-E4.),-839. -
(6) Lv R. 10.Eq. 178,  (7) 3 Drew. 495. 8) 2 D. M. & G: 599
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doctrine ‘' merely: amounts to this, that on the death of a partner, his

- ghare in the partnership property is to be treated as money, not as land.”
This obviously would not affect matters either during the lifetime of a
partner—Lindley, L.J.; says in so many words that it has no practical
operation till bis death (1)—or as against parbies strangers to the partner-
ship, . g., the firm's debtors. TFurther, a mortgage debt also, in the view
of English Courts of Equity, haslong been treated as part of the mort-
gagee’s personal estate. ~ And those Courts have uniformly held from
early fimes that *“in all mortgages the money must go to the exscutor
or administrator, and not to the heir of the mortgages.” This rule has
been applied even where the mortgagee has entered info possession (2),
and it. has been decided that the mortgage does not, by virtue of such
entry, become parb of the mortgagee’s real estate.

The rule in India has also been the same ag in England., Yet if
cannot be contended that an assignment of a mortgage does not, in the
words of the Reglstra.tlon Act, purport or oparate to create, a.ssigu or
transfer an interest in immoveable property The contrary has, in fact,
been - often held directly or indirectly in this Court—(See, inter alia,
Vasudev v. Rama (8); Gopal Narayan v. Trimback Sadashiv (4); Satra
Kumagi v. Visram Hasgavda (5); and Ganpat Pandurang v. Adarji
Dadabhai (6)). Itis therefors mnecessary in dealing with the. question
before us, to go beyond the proposition above set out from Lindley on
Partnership, and to consider what is tha nature of the rights which the
several partners possess in and to the partnership property. Now, the
general principle may here again be expressed in the language of Sir
N. Lindley, who says that, “*in the.absence of 2 special agreement to
that effect, all the members of an ordinary partnership are inserested -in.
the whole of the partnership property.” And when it is remembered
that a partnership firm is not a distinet persona in the eye of the law,
but is only a [253] compendious mode of describing the group of indi-
vidual partners, it seems to follow that any right or interest in immove-
able property which is owned by the firm must be divided among the

. individual parbners, whose fractional interests must make up the aggre-
gate vested in the whole firm. Accordingly in Farquhar v. Hadden (7),
where the festator by his will gave to his surviving parfner ‘all my share
of the lsasehold premises in which my business is earried on,” Bir
W. James, L.J., said those words would catrry ‘“the interest which the
festator had in this property at his death, namely, a rlghb fo a moiety
subject to the applxca.hon of the assets of the pa.rhnershlp in pavmenﬁ of
the pattvership debts.” And Sir G. Mellish added: “ Itis said that
that is an inaccurate description. I do not see that thereis in it any
substantial inaccuracy. He had an interest in the .property subject to
the payment of the debts, such an interest as a creditor of his might

have taken in execution (8); that was the interest which he had, -

and that is what he leaves to his partner.” Again in. Ashworth v.
Munn (9), which was a case of a kestamentary disposition  in favour
of some charity of a partner's share in a mereantile eoncern, the Lord
Justice James, after dlstmguishmg -between the case of corporations or

(1) Page 348.

(2) Fisher on Mortgage (4th Ed.); pp. 328-9 Coote {5tk Ed.), 1141,

(3) 11.B. H. C. R.-149. {4) 1 B. 267, (5) 2 B. 97.

_(6) 3 B. 813. © () LiR.7Ch. 1 -

(8) Of. Mayhew v. Herrick, 18°L,J. (C. P.}, 179, which arose on & fi. fa. exe-
cuted against partnership goods. .

{9) 15 Ch, D. 363 (369-70).
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1892 quasx corporatlons and private partnerships (1), observed : ** Now it appears.
MARCH 7. to'me that in a private partnership which-has got land, it is difficult to say
- that the partner hes ‘not got 4n interest in land.” And after discussing
APPEL-  the nature of a pa.rtner’s estate, and pointing out that the share of each of

" LATE the partners is * not a sharein any specific asset or any qpeclﬁc part of the
Orvin. assets real or personal,” he went on to say, that " whatever is the amount

—_— coming due to that partner that partner has an immediate or direct

47 B. 235. / charge or incumbrance on that land for that very sum, and his right is to
have the land sold for thepurpose of realizing that ebarge or incumbrance
which he has upon i6.” And finally he affirmed the order of the
Vice-Chancellor * upon the simple ground that, if not an interest in
land, it is at all events a direct charge on land.” [254] Brett, L.J.,
in the same case said: ‘ But when you come to the case of an ordinary
partnership................. whieh holds Jand, ove partner cannot dispose
of his interest without the consent of the others, and supposing he
dies, the partnership is at an end, and it may not be possible to
‘ascertain his interest in the partnership without dealing with the. land,
which is the property of the partnership, and m which therefore he has
an interest.” And Cotton, I..J., remarked, that “‘we must consider whether
this is not an interest or charge on land. If a charge, then it was an
"interest.” And after discussing how the rights of partners would have to
be worked out, he proceeded thus :—*“ It is, in my opinion, independently
of any decision, an interest in land, and we cannot but say that a gift of
his interest in partnership property being land, is a gift of an interest in
land within the 3rd section of the Statute of Mortmain.” All the members
of the Court relied upon Lord Chancellor Cairns' decision in Brook v.
Badley (2)—Cotton, L.J., expresely observing that the principle of that-
decision applied to a share in an ordinary parbvership. Lord Cairns there
had to deal with & will which gave the testator’s real and personal estate
to trustees with directions to sell the same, and after payment of his debts
and certain legacies, to pay £ 3,000, part of the residue, to H. Hunt, from
whbom Miss Pargeter bought it. The I.ord Chancellor, affirming the
decision of Liord Romilly, M.R., held that the legacy forming part of Miss
Pargeter’s estate was an interest in land within the Statute of Mortmain.
And bhaving regard especially to the definition of immoveable property
given in the Act, I cannot discover any reasou for coustruing the phrases
“ immoveable property ” or ‘‘any right, title or interest in immoveable
property ”’ in our Registration Act more narrowly than the words * any
ostate or interest in lands, tenements and hereditaments” used in the
Statute of Mortmain (3). Anditis to be remarked also that in all these
cases the discussion has turned not so much on the signification of the
words of the Statute, as on the nature of an individual partner’s interest in
partnership [258] property. And, hherefore, I think that the cases on
the Statube of Mortmain are of much value in reference to the point under
eonsideration.

The latest case I have been able to find throwing light upon this
question is the very recent case of Smith v. Gray (4), where Kekewich, J.,
held that a sale of a share in an ordinary partnership owning immoveable
property Tell 'within s. "4 of the Statute ¢f Frauds, the words of which a.re

any interest in or concerning lands, tenements and hereditaments.”

(1) Compare Ba:cter v. Brown, T M. and'G, 198. (2) L R. 3 Ch. 672.

(8) Bee also Crawshay v.: Maule, 1 Swanst., 508, per Lord Eldon quoted in7 Man
and Gr. 216. ’

(4) 43 Ch. Div. 208.
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- That parbicular point was not decided by the Court of appeal, but Cotton,.

* L.J., expressed his concurrencs in the opinion of Kekewich, J. - Itappears
to me that these authorities lead to the conclusion, that where an ordinary
partnersbip owas land for the purposes of the partnership, the interest of
each member of the partnership, although not a share in any specifie
asset or specific part of the assets, and although it woutd by English
law devolve as part of such member's personal estate, muss neverthe-
‘less be held to be an “interest in immoveable property’’ within the
moaning of our Registration Acts. The case-of Attorney General v.
Hubbuck (1) is nob inconsistent with this view, as the resuls in that case,
which arose on a claim for Probate Duty on the part of the Crown,
could not have heen affected by the circumstance that the personal asset;
deals with in that ease carried with it a right of realization out of real
property. Nor is the still more recent case of Watson v. Black (2) an
authority adverse to the conclusion above expressed, but impliedly
at least supports that conclusion, hecause the Court in that case held
that on the true construction of the deeds relating to the property there
in question, the individual members of the Stock Fxchange had divested
themselves of the Stock  Exchange proverty, and vested it in trustees
*“ free from any equitable interest” in themselves, retaining ** an interest
in the profits of the concern only,” and, therefore, that they were not
entitled to the benefit of the county franchise. The implication seems to
be pretty clear, that, if there bad not heen any such divesting, the mem-
bers would have had an equitable [256] interess sufficient to warrant
their claim. Thereis no such divesting in the present ease. On the other
hand, it ssems to me that the conclusion above stated is the only oune
which oan be reconciled with such a case as that of Baxter v. Brown (3),
in which it was held that if the shares of the partners in the real property
belonging to the partnership are of sufficient value, the partners may, not-
withstanding the equitable doectrine of conversion of partnership realty
into personalty, lawlully claim the right to vote at elestions of Members
of Parliament. There is no doubt that that case has sometimes been
dissented from, but the latest decisions show that the conflict of opinion is
not in reference to any point here relevant. -And it is still cited as good
* law by Lindley, L. J., in his last edition (4). - Qo. the whole, therefore,
I am disposed to hold, that although a partner’s share does not include
any specific part of any specific item of the partnership property, still
where the partnership is entitled to immoveable property, such shars does
include an interest in immoveable property, and therefore every instrument
operating to create or transfer a right to such a share requires to be regis-
tered under our Registration Act. It is true that the authorities above
referred to apply, in terms, only to immoveable property owned by a
partnership.. Bub I am, on the whole, disposed to hold that the prineiple
of those authorities also applies to cases where immoveable property is
beld by a firm, not in full proprietorship, but only by right of mortgage
{Comp. Figher on Mortgages, 4th Ed., p. 512, as to the somewhat analogous

cage of sub-mortgages]. In this particular case, I may mention that the

property, in fact, was in the enjoyment of -the mortgagess’ firm ever since
* the mortgage, and that it is now in the possession of the plaintiff.

, But, then, it is said that these letters and simiiar informa-documents
are not instruments at all within the meaning of the Registration Act, and

1)13 Q. B. D. 275. - - . . (2) 16 Q. B. D. 210.
(3) 7 Man & Gr, 198. - . T (4) Seap. 348.
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reliance is placed for that argument on certain remarks made in the course’
of thejudgment of the Full Bench in Waman v. Dhondiba (1) delivered by
Westropp, C.J. Those remarks, however, it is to be noted, amount to no
more than the expression of a doubf, and are made only wibh  reference
[257] to “ ordinary letters in a negotiation for a purchase of immoveable
property.” We have not here to deal with any lelters of that character,
and nothing that we may decide in this case will in any way affect the
doubts expressed by the Full Bench. Here we have not even to spell out
a grant or contract from any correspondence between. two parties; we
have only to deal with three letters written by one and the same person
to the other party to the transaction, and each in substance merely
reiterating what is said in the others. The cases referred to in the
-argument in Waman v. Dhondiba show that in spite of the definition given
by Wharton, which is referred to by Waestropp, C.J., letters have been
spoken of by eminent Judges and masters of the English language like Sir
J. Knight Bruece, and I think I may add Sir W. Grant, as ' instruments.”
And I should not be prepared to lay it down, that while a document which
runs in the'form—"' This indenture made between A, B of the one part
and O, D of the other part.” must be registered ; the same document need
not be registered it it runs in some form like this: “ To A. B., Esquire,
Dear Sir ... yours faithfully, C. D.” I think that the question
cannot be properly decided with reference to circumstances like this. I
think, too, that a perusal of various sections of the Registration Act seems
to show that the ILegislature has used the words ‘document’ and
‘instrument ’ interchangeably. And, further, it is obvious, that if it ig -
once held that a lefter, even though it evidences a transaction relating to
immoveable property of thie nature deseribed in s. 17 of the Registration
Act, is, notwithstanding s. 49, valid to effectuate such transaction even
without registration, merely on the grounnd that it is in form a letter, the
whole of the Registration Act may be practically rendered inoperative
with the greatest eass. One often meets with vernacular assurances,
wills, deesds of gift and deeds of sale, which are cast into the form of letters,’
but intended to operate as formal legal instruments. See (inter alia)-
Ramasami v. Bamasams (2); Safdar Ali Khan v. Lachman Das (3).
Upon these grounds I have come to the conclusion, that we are not bound -
to give such effect fo the remarks of Westropp, C. J., above alluded - to, as
to hold that the letters [258] before us need not be registered on the
gimple ground thas they are letters. v

But it was further argued that the letters in question donot themselves
operabe to transfer any right whatsoever, as they expressly leave it to the’
addressees to arrange as they please about the matters dealt with in the
lotters. I do not, however, think that that is the true meaning of the
passage referred to, I understand it to mean merely that the mods of
carrying out the writer's directions ia left to the diseretion of the addressees,’
the actual transfer of interests itself- which they direct, being, however,
in no way touched by that circumstanes. Upon the whole, therefore, I
should, if necessary, have been disposed to hold that the letters in quession’
not being registered were rightly treated by. the. Court below as being inad-
missible in evidenes to prove directly a transfer of the share of Gangaram-
in the partnership to Sadaram. It is unnecessary to consider iu this cage
whether the transfer might ba proved by means of -the lefters’ in" question
only as'a transfer of personalty, forsgoing the charge in respect of it upon

(1) 4B.126. - . (2) 5M. 115, (3) 2 A.B5L -
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e immoveable property, as was allowed to be done in the case of a transfer
of a decree ordering a sale of immoveable property in the caseof Kood
Lall Chowdhry v. Nittyanund Singh (1). .Such & use of the letters, even
if allowable, will be of no avail to plaintiff, who to succeed in this case
~ must'show a right to the property itself.

The District Judge has treated his ﬁndlng on the adm1s51blllt\7 of
the letters as conclusive of the case. He says in his judgment that the
plaintiff relies on no other evidence .of title. than these letters; and,
again, that ' there being no other evidence of plaintiff’s &itle besides
these letters, I am of opinion that his suit must fail:””. But on this
point I am unable to agree with him. It is, I think, quite clear, thaf
" even by IFnaglish law, and in spite of 8. 4 of the Statute of Frauds,
a man may be admitted as a member of a partnership without any
document whatever., and this even though the partnership is formed
expressly to .deal in land (2). In the case of Gray v. Smith (8),
[259] already cited on another point, Mr. Justice Kekewich laid that
down,following Forster v. Hale (4) and Dale v. Hamilton (5). And,
again, there appears to bs no doubt, that the fact of partnership may, if
necessary, be proved without producing the deed of partuership (6). It
seems to me, thereforse, that it is open to the plaintiff to rely on the
ovidence referred to by the Subordinate Judge, to show that his father
was at first admitted as a partner, and subsequently freated as a partner,
and that as such partner the morbgages in question here ultimately fell
to his share at the final division. Anrd this the plaintiff can show, without
even producing the letters dealt with above, or, if necessary, the letters
may probably be admissible as either corroborating the plaintiff’s story, or
_ a8 rendering it probable that his father was, in fact, admitted as a partoer.
If and when the position of the plaintiff’s father as .a partner is thus
established, his right to the property f{ollows, as the Lord Chancellor
said in Forster v. Hale, by operation of law, and no other proof of title
is required. In this case, there appears to be no room for doubting that the
plaintiff’s father wag, in fa.ct admitted as-a partner. The District Judge,
it seems pretty clear, was on that point of the same opinion as the Subor-
dinate Judge. And, therefore, I think it is not necessary, as it would
otherwise have been, to send the cage down, to the Court below for a finding
on that point. Bub assuming that Sadaram did become a partner, and
that by virtue of the divisions between the partners and the other trans-

actions referred to by the Subordinate Judge the plaintiff is now the right-

ful representative of the original mortgagees, I think he is clearly entitled
to relief in this suit. And it is unnecessary to consider any of the other
points raised by Mr. Chaubal in argument in support of the appellant’s case.
' The question, however, remains what is the relief which the plaintiff
is now entitled to. As mortgages in possession his right was to have the

attachment on the property itself removed—Kassirav v. Vithaldas (7).
But it appears that the attachment was not removed by the Courts below,
and the property was in [260] fact sold. Under these circumstances, the
plaintiff is now entitled only to a declaration that he has a good and valid.

mortgage on the property, the subject-matter of the suit, for the amounts

~ (1) 9¢C. 839.

(2) Lindley on Partnership (5th Ed.). 81——2 (where Dale v. Hamilion is ‘'said to

have goneto the extreme verge of the law). .
(3) 43 Ch. Div. 208. (4).3 Ves. 696=>5-Ves:.308. (5) 5 Hare 369.
{6) Taylor on Evidence, pp. 377 -—8 erld on the Indian Evidence Act, p. 408.
(7) 10 B.H.C.R. 100. .
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justly due and owing on foot of the mortgages of the 25th July 1866 and
19th September 1870 respectively, and that by virtue of the execution sale

" to the defendants Nos. 2 and 3, they are only entitled to the said property

subject to such mortgages. There is no prayer for an account of the
mortgages to be taken, or for a foreclosure or sale: And accordingly no
relief of that nature can be given in the present suit. I am therefore of
opinion that the decres of this Court must be .thdat- the decres of the
District Judge should be reversed, and a declaration made as above set
forth, and that the respondents should pay the appella.nt the costs of
the suit and of both appeals , :

Decree reversed.

; 17 B. 260 (F.B.).
FULL BENCH—APPELLATE CRIMINAL.

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Parsons
(md My, Justice Telang.

QUEEN- EMPRESS v. BANA PUNJA AND OTHEKS. *
[196h December, 1892.] ] :

Penal Code (det XLV of 1860), ss, 71, 148, 149, 326— Se'nteme—Sepamte sentences for
riotifig anda grievous hurt. .

When a ‘prisoner is donvicted ' of rioting and of hurt, and the conviction for
hurt depends upon the application of s. 149 of the lodiau Penal Code, it is,
pof illegal to pass two sentences, ove for riot, and one for hurt, provided the total
punishment does not exceed the maxxmum which the Court might pass for ‘any
one of the offences. )

When, however, tha acoused is guilty of rioting, and is also found ‘to have him-
gelf caused the hurt, he may be puuished both tor rioting and for hurt,

In such a case the total punishment can legally exceed the maximum which
the Court might pass for any one of the offences. :

Queen-Empress v. Bam Sarup (1) approved.,

[N.F., 11 Cr.L J. 415 (416)=6 Ind. Cas. 830=3S.L.R. 224 ; F., 25 Ind. Cas. 633=17
0.0.184.]

THiS was a reference to the- Full Bench.

[261] The accused Bana Punja and nine others were committed to
the Court of Session on the following charges :— .

{1) Forhaving.on the 9th June, 1891, joined an unlawful assembly
armed with deadly weapons {Penal Code, s. 14). :

(2) ¥or rioting armed with deadly weapons (Penal Code, s. 148).

‘ (3} For voluntariiy causing grievous hurh by dangerous weapons
(Penal Code, s. 326). .
- The Joint Sessions Judge of Kaira convicted all the accused of the
offence of voluntarily causing grievous hurt with dangerous weapons, and
sentenced, under ss. 326 and 149 of the Indian Penal Code, accused No. 1
to three months’ rigorous 1mnrlsonmenh and the rest - to six months’

rlgorouq imprisonment.

Accused Nos. 1, 5,9 and 10 were also convmbed of the offence of
rioting, armed with deadly weapons, and sentenced, under . 148 of the
Indian Penal Code, accused No. 1 to three months’ rigorous xmprlsonment .
and the rest to eighteen months’ rigorous imprisonment.

.t Cummal Appeal No. 101 of 1892,
' (1) 7 A. 757. S
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