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-Judges who degided Dallabhdas v, Lakshmandastl) and Sajasi v. Maruti(2)
I wish to add thab, in my opinion, this conclusion doesnot conflict
with those decisions, :In the latter case we observed :—" As laid down by
the Privy Council in Dimech v. Gorlett (3), the hinge on which the deci-
:sion in every particular ease turns, is the intention of the parties collect-
ed from the language they have used.” In dealing with the authorities,
the expressions of ‘every Judge must be taken with reference to the case
on which he decides—Richardson v. Mellish (4). Iwould further add' my
concurrence in the view expressed that the equitable jurisdiction to relieve
against penalties is: not taken ‘away by -Act XXVIII of 1855—Pavu v,
Govind (5), and 1 think it unnecessary to express a final opinion on the
scope of s. 74 of the Indian Contracs Act, 1872 : i
Decree confirmed.
47 B. 114,
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- . Before Mr. Justice Jardine and. Mr. Jusiice Telang.

GOJABAL AND ANOTHER (Original Defenda.nis), Appellants v.
SHRIMANT SHAHAJIRAO MALOJI RAJE BHOSLE (Original
Plaintiff;, Respondent.® [4th April, 1892.]

Hindu law—TInheritance—Stridhan—Devolution of stridhan belonging toa childless
widow— Grandson—~ Co- wzdaw Huysband's nephew~Bapindas.

A childless Hindu widow died, possessed of stridhan consxstmg of ornaments
given to her on her marriage a.nd of a house purchased by her out of her'own
separate income, She left her surviving (1} a co-widow; (2} the plaintiff, who was
grandson of another co-widow ; and (3) a nephew (i.e., brother’s son) of the
husband, She had been married in oae.of the approved formq

[115] Held, that the plaiatiff was a nearer sapinda of the deceased tha.n
either her co-widow or her husband’s nephew, and, as such excluded both from
inheriting the deceassd’s stridhan.

{Appr., 30 B. 431 (447,448) (P.G,)=3 A.T..J. 484 =8 Bom.T..R. 446=4 0.L.J. 9=10 C,
W.N. 802=38 I.A. 176=16 M.L.J. 4¢46=1 M.,L.T. 211; R., 30 B. 607 (609) =8
Bom,L.R. 685 ; 84 B. 553=12 Bom.L.R. 545 (552) =7 lnd Cas. 459 ; 36 B. 339

’ =14 Bom.L.R. 89=14 Ind. Cas. 438; 25 C. 354 (366,368} ; 39 C. 319=-,15 G.L.J

© . 923=15 C.W.N, 1036=11 Ind. Qas, 872; 82 M. 512 (616)=3 Ind. Cas. 541=19
M.L.J. 656=6 M,L.T. 183; 86 M. 116 {118}=12 Iud. Oas. 128 (128)=21 M.L.
J. 850=10 M.L.T., 494 (495)= (1911} 2 M.W.N, 168; 5 Bom.L. B _ 244 (246); 7
Ind. Cas. 543=6 N.L.R. 103 (o7 ; 2 S L.R. 59 (63); D., 6 Bom. L R 17 (20).]

APPEAL from the decree of L. J. Fernande7, First Class Subordinate
Judge of Poona, in suit No, 161, of 1888. -

The plaintiff sued to recover certain vroperty as heir of Anandlbal,
‘'widow of Shabaji Raje Bhosle, Ghief of Akalkof. The plaintiff wasg the
‘grandson of a co-widow of Anandibai,

The property congisted of ornaments glven to Anandlba.l on her

mama.ge, and’ of ‘a house purchasad by -her out. of her own separa.ﬁe
income.
- Ana.ndlbal died at Poona on the 19th Avpril, 1888, leavmg her-guryi-
ving (1) a co- -widow, Kamaljabai; (2) the plaintiff, who, as abave stated,
was the grandson of another ca- WldQW and (3) one Tulajirav, who was
her husba.nd s nephew.

6y

R R o Appeal No. 57 1890 ) . ) oo
i) 14‘B; 200. Ll (2) 14 B, 274, . .- - . (8)13 M, P.C. C.229, -
(4) 2 Bing, 248. ~ (5) 10 B.H.C.R, 382, : :
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The defendants set up a deed of gift; as well as a will, purporting fo
have been passed by the deceased Anandibai in their favour, and also
-contended that ‘the: plaintitf was nob entitled to' inherit the deceaeeds
stridhan in perference to Kamaljabai or Tulajirav.

The Subordinate Judge held fhat -both: the deed of gift and the Wl]l

.relied upon by the defendants were fabrications, and that the plaintiff was

the heir of the deceased Anandibai. He, therefore, decreed the pla.intiff’s
claim.

Against this declslon the defendants appealed to the High Oourt

Vasudev G. Bhandarkar, -for the appsellants :—The property in
dispute was Anandibai’s stridhan. She having died childless, the
question is, who is her.heir?. - We contend that either ber co-widow
or her husband’s nephew would be a nearer heir tban the plaintiff,
who is a grandson of another co-widow. The Mitakshara states
in chap. II, s. xi, pl. 11, that the siridhan of a childless woman
devolves first on the husband, and failing him, on tat-pratya-sannah. This
expression may mean either “‘her nearest relations,” or his nearest relations.
If we look to the context, it. would have to be interpreted in the
[116] former sense. And this is the interpretation put upon the words by
the Mayuka in chap. IV, 8.%, pl. 28. The language of the Mitak-
shara being vague and ambiguous, the rule as laid down by the Mayuka,

" which follows the Mitakshara in this matter, should be adopted. According

fo the Mayuka, on. failure of the busband a childless woman’s stridhan
passes to her nearest kinsmen in her husband’s family, In chap.IV, s.x,
pl. 30, the Mayuka sfates who are her nearest kinsmen. Reading
pl. 30 with placitum 23, the rule to be deduced is that the heirs to
the siridhan of a childless widow are, next to the husband, the kinsmen
enumerated in placitum 30, who belong to the husband’s family.  According
to this interpretation, Tulajirav, who is the husband’s nephew, is the
‘heir to Anandibai’s stridhan, and not the plaintiff. Hven if the words
tat-pratyoa-sannah be taken to mean the husband’s relations, they should
be taken.in the sense in which a commentator like Kamalakar has under-
stood them, viz., as réferring to the heirs specified in .the Mitakshara. See
‘West and Buhler, p. 518. This appears to be a reasonable.interpretation,
as the author of the Mitaksbhara would not have used the vague words
" husband’s heirs,” unless they were meant to refer to the well-known
line of heirs which would make them definite. The Smriti Chandrika
also gives a similar rule of succession in.chap. IX, s. 3, pl. 38.
According to this interpretation, Anandibai’s eo-widow would be the heir.
¢ Latham, Advocate-General (with him Ghanasham Nilkanih) for the
respondent :—The intereprotation sought to be put on the Mitakshara is
quite novel. ~ The rule, as generally understood, is that, if a woman dies
without issue, the heirs'to” her stridhan are the sapmdas of the husband.
A step-son precedes a co- w160w—-—Wesb and Bubler, 521; Mayne's Hindu
La,w. 8. 622 ; Banarjls Tagore Law Lectures, pp. 375 377 The plalntlff
is, bherefore, the heir to Anandibai's stridhan.

Vasudev G. Bhandarkar, in reply, cited Bachha Jha v. Jagmon
Jha (1}.  Inthe presentcase the sbep-son. pre- deceased Anandibai. The
pomt 1s noh covered by any authority, '

'JUDGMENT.

[147) TrLANG, J. :~The only point of law" whmh arises in ﬁhls case
relates to tl 18 devolutlon of “Anandibai’s property after her deabh In the

112G 348‘-
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Court below, that property was dealt with as formihg part’of ‘Anandibai’s’

stridhan, and it has been similarly dealt with in the argument before us.

‘We must, therefore, treat it on the same footing.” It must also be assumed;

as in the absence of all evidence it was rightly assumed by -the Subordinate
Judge, that Anandibai’s marriage was in one of " the approved ”* forms (1),
. Liooking, then, at the case on this basis, the questions which arise for.
congideration are, first, whether tha, plaintiff, as grandson of Anandibai’s
husband, has any right at all to Anandibai’s stridhan ; and, secondly,
whether, if he has such a right, that right is preferable to the right of
Anandibai's fellow-widow Kamaljabai or her husband’s nephsw. Tulajirav.

Now the general rule is that laid down in the Mitakshara, chap. II,

8. xi, pl. 25 *“on failure of grandsoi, also the husband and other relatives:

above mentioned are successors to the wealth’ (2).. The “other relatives”

thus vaguely indicated here are more definitly described in pl. 11,.

whera it is said that, “on failure of him, it goes to his nearest kinsmen
(sapindas) allied by funeral oblations’ (3). Aeccording to the rule as thus

expressed, the points to be détéermined in this case are, whether the plain-.

tiff is a sapinda of Anandibai’s husband, and, if so, whether he ig a pearer
sapinda than Kamaljabai or Tulajirav. On both points there can be no
doubt. The definition of sapindae, which must be taken to be the one
applicable in this Presidency, clearly and in terms (4) includes a grandson,

and indeed no definition of that term excludes him.  And it is clear that.
a man’s lineal descendants are nearer sapindas of his than any collateral:

rolatives. Therefore, according to the doctrine of the Mitakshara, as
oxpressed in the words extracted above, it follows that the plaintiff excludes
Kamaljabai as well as Tulajirav from inheriting the siridhan of Anandibai.

{118] It was, however, argued. that the true meaning of the I.:tuk-

stara in the passage sbove extracted must be taken to be different from .

what is expressed in Colebrooke’s translation ; and that when it is correctly.
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interpreted, the Mitakshara is in fauvour, not of the husband’s nearest

kinsmen irheriting a woman’s property, but the woman’s nearest kinsmen

in the husband’s family doing so. And for this interpretation, reliance’

is placed on the passage in the Vyavahara Mayukba (5), dealing with
this matter. Although, as will presently be seen, it is not quite necessary
to decide this point in the case before us, I may say, seeing that it has been

argued, that the inclination of my own opinion is in‘favour of Mr. V. G.:

Bhandarkar's contention. - For, I think, our general principle should be

to construe the Mitakshara and the Mayunkba so ss to harmonize with.

one another, wherever and so far as that is reasonably possible; cf

Krishnayi Venkatesh v. Pandurang {6). And on the point now under.

consideration, it is possible fo harmonize them, if both the Mitakshara and

Mayukha are understood to refer to the same heirs, only by- different-

descriptions—the Mitakshara deseribing them as sapindas of the husband,

the Mayukha as sapindas of the wife in the family of the kusband. But,:
even aceepting to the full Mr. Bhandarkat’s contention on this point, and”
construing the Mitakshara in the 58056 which Nilakantha places upon ;

3

“ (1) See West and- Buhlet (3rd Ed.}, p. 521; and see too. Gangaram v. Balza, P. J. )

tor 1876, p. 31.

“{2) Stokes” Hindu Law Beoks, p. 464, ) o ;
~ {8) Stokes Hindu law, p. 461, Ihave retained Colebrooke’s words here, but the
rendering here given of Sapmdas is not correct for this Presidency. See Lallubhai v.
Mankuvarbai, 2 B. 423 ¢f seq.=5 B. 121," )

(4) See Lallubhai v. Mankuvarbai, 2 B. 388 (423).

- (B) See Stokes’ Hindu Law, P 105 Mandlil’s Hmdu Law, pp. 97- 98.

(6) 12 B. €. C, R, 65. '
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- its language '{1), I do not see how we can properly airive at o

different couelusion from that -above stated. The wife having, by
her marriage, been born “ again in the husband’s family ”’ (2) and having
become ‘* half the body of the husband ” (8), the sapindas of the husband
necessarily bscome her sapindas; and their degrees of propinquity
to the husband and wife must be held [119] to be identical (4),
unless some gpecific reason to the countrary is shown. Now wa
have seen that - the plaintiff is. the nearest sapinda of Anandibai’s
husband, and the question, therefore, is whether any specific reason can
be shown for holding him not to be the nearest sapinda of Anandibai.
It is said that one such reason is furnished by the text of Sumantu
quoted in the late Rao Saheb Mandlik’s Hindu Law (5). It appears to
me, however, that Mr, Bhandarkar's ingenious: argumen$ on this point-
clearly involves a fallacy. The text itself, it is to be first remembered,
makes no reference to the sapinde relationship at all, and does not pro-
fess to modify the definition of it. It only enumerates cerbain relatives,
and states that they are within the prohibited degrees for purposes of
marriage. It is true, as Mr. Bhandarkar argued, that ihe definition.
of the term ‘" sapinda,” which has. been applied in the rules regarding
inberitance, is itself originally given'in the section relating o marriage. -
But it does not, therefore, follow that a special rule aboub particular

relations, which in terms refers to marriage only, bub says nothing about.

sapindas generally, or the ground of the sapinda relationship, can be used:
to limit that definition of sapindas for all purposes whatever. In reference
to the text in question, Mr. Mandlik has expressed an opinion, that ** the-
preponderance of authority, at any rate on this side of India,” is in favour-

- of the view that “ sapinda relationship in the case of the step-mother

e e e extends only to those relatives through the step-mother’
who are specifically mentioned in the above text.”” For the purposes of
the present case, it is quite unnecessary to examine the authorities relied
on for this position. Assuming it to be correct, as I am inclined to think-
it is, it is plain that Mr. Mandlik himself did not intend it to apply
to matbters of .inheritance, but only to marriage (6). And when it is
remembered that step-brothers (7), for ingtance, are not named in Suman-
tu's text, it is easy to perceive that that text cannot [120] be properly
regarded as exhausting the sapinda relationship through a step-mother for
purposes of inheritance. Again, it is laid down by Manu in a familiar
text (ch.IX, pl. 183 (8), that the son of a man by one of his wives is a
gon $o all his wives. Sumantu’s own text, too, says that the wives of a
man’s father are all mothers ; and they cannot all be his mothers withoub
his being the son of them all, and his son their grandson. And such

(1) The Viramitrodaya adopts Vijnaneshwara’s moda of describing the heirs, And :
sée West and Buhler, p. 517 and notes. The Madana Parijata, p. 666 (Bibliotheca Indica:
Ed.) adopts the same mode as that of the Mayukha. A

(2) Cf.8ri Raghunadha v. Sri Brozo Kishore, 31 A, 154,(191)=1 M. 69,(81); Lallu- -
bhai v. Cassibai, 5 B, 110, (121); and see Mr, Justice Banarji’s Tagore Leotures, p. 444 -
for a reference to a Smriti text on this point.

(3) 2.B. 388,(423); ¢f. Banarji’s Tagore Liectures, p. 138. 'There appears {0 bs some
mistake there in the citation from Manu, but it is not material for present purposes.

(4) Cf. West and Bubler, p. 518 ; also 3 B. 121, and Banerji's Lectures, p. 486.

(5) P. 352. .

(6} See Mandlik’s Hindu Law, pp. 346, 357, 389—91.

7) As to whose rights of inheritance, see Stokes’ Hindu Law Books, p. 445 and
p. 89. . )

(8) See Manu ‘by Buhler in Sacred Books of the East, p. 365, and note therewith’
which ¢f. West and Buhler, 532. )
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being the true character of therelationship, it would plainly be impossible °

to give any effect to Mr. Bhandarkar’s argument even if it were -in- itself
of any validity. Further, we have the cases collected in West and Buhler
at p. 521 et seq., showing that a step-son (1), a step-daughter-in-law, and
a half-brother of the busband are included within the sapinda relationship.
And in Motiram v. Mayaram (2) the son of the step-daughter of a widow
was held to be the beir to such widow. Lastly, Mr. Bhandarkar’s own
argument proceeds upon the footing that the rival widow is a sapinda. 1t is
impossible, then, to hold that a rival widow’s  grandson being within the
numerical limits of the sapinda relationship, is not also a sapinda. “And
pon the whole I am of opinion that the reasons for holding the rival wife’s
gravdson to be a sapinda are so strong that to hold  otherwise would be
to afford an illustration of a déctum attribubed to Sir J. Colville, to the
effect that-a certain proposition may be absurd logic, but it may neverthe-
less be good Hindu law. I am bound to say that I entirely deny the
justice of that dictum and what it implies. And I cannot sanetion a
doctrine to which, when coupled with other established rules, it will be
fairly applicable.

This point has been so fully discussed that the next argument urged

on behalf of the defendants can be very briefly disposed of. It is said

that the view of Kamalakar, the author of the Vivada Tandava, is

unfavourable to the recognition of sapinda relationship between a woman
and the grandson of her rival wife. And this argument is based on the
abgence of all mention of the son or grandson of the rival wife in the
summary of [121] Kamalakar's view as presented in West and Buhler’s
Digest (8). The whole discussion there, however, shows, in my opinion,
thast this is not in accordance with the view of the authors of the Digest,
who, it is to be remarked, subsequently include .the step-son as an beir
coming in according to the principles expounded by them. Nor is it the
view of Dr. (now Mr. Justice) Gurudas Baneriji, as sbown in the passage
from his Tagore Lectures (4) to which the Advocate-General drew our

astention—a passage which is in substance, and in some parts almost in-

identical words, adopted by Mr.J. S. Siromani in his Commentary on

Hindu Law (5). And when we lock at the Vivada Tandava itself, the.

reagson of the omission on which Mr. Bhandarkar has founded his argu:

ment becomes qulte clear. The author has dealt with the rwht of the,

offspring of the rival wife, not under the exposition of the words ' husbands

sapindas ’® but in the earlier portion dealing with the woman's own -
offspring. He there actually cites the text of Manu, IX. 183, already

quoted, and naturally, from that point of view, treatsof the rival wife’s
children, immediately after he has dealt with the rights of the woman’s
own offspring. And the author of the Madana Parijata {8), (who is also
the author of the famous commentary on the Mitakshara ramed the
Subodhini), treats the subject in the same manner (7).

The net resuls of the whole discussion, therefore, appears to be this
that, assumiog the true contruction of the Mitakshara to be such as the

(1) In Jesncowree Chatterji v. Dinonath Banerji, 8 W. R., 49, an opinion is
expressed in favour of a step-son by adoption being entitled to a woman’s stridhan.

(2) P. J. for 1880, p. 119. :

(8) Pp. 517-8. ;

(4) Pp. 375—7 ; see alsc §. C. Sarkar’s Vyavastha Chandrika, Vol. II, p. 521.°

15) Py 396,

(6) See about him, Stokes Hindu Law Books, p. 177  and Mandhk’s Hindu La.w,‘

Introduction, pp. 1x. lxw 1xvii, Ixxii.,
{7) See p. 667 (Bib, ) Ind. Ed. 1.
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Vyavahara Mayukha propounds, and assuming, ' consequently, - that the
nearest sapindas 50 whom the property of a childless woman should go,
ars the nearest sapindas nob of the husband, but those of the woman
herself, in the husband’s family, there can still be no doubt that the
grandson of arival wife belongs o the class so designated ; that, according
to the views of some writers, he comes in next after the offspring of the
woman herself, and before her husband ; and that, according to the view
of others, he would come in after the husband, but [122] before
his other wives and such other wives, daughters, and of course before
other more distant heirs including the husband’s brother’s son. It was said
however, that as the inheritance goes to those. nearest to the woman
whose property is in question in her bugband’s family, we should uot
accept the order in which heirs succeed to the husband, because that
order is not based on nearness of relationship, which is what nearness must
ba held to signify for the purposs of the rule under consideration. The
arguments urged in support of this contention are those stated bv West and
Babhler, a.nd are, in their opinion, outweighed by the argument derived
from that *‘ identity of the wife with her husband.” which they justly call
* a leading principle of the Mitakshara,” and which may even be called
a leading principle- of the whole of the Hindu Law. The opinion
expressed by West and Buhler is concurred in by Dr. Banerji (1) in his
Tagore Lectures, and also by Mr, J. 8. Siromani (2), and appears to me
to be worthy of ascceptance. And I may dlso add that, even if we
rejected the guidance afforded by the principle of the identity of husband

-and wife, it would, in my view, be difficult to justity any -application of

the principle of nearness of relationship which would maks either the

_ rival widow ot the husband’s brother’'s son a nearer relation than the

husband’s own son’s son.

But My, Bhandarkar has raised a further point. He cites the
text of Brihagpati (8), which is quoted in the Vyavahara Mayukha
[123] and from fhat text asks the Court to draw the conclusion that
the husband’s hrother’s son takes precedencs over the obher relatives of
the husband, and the relatives of the widow in the husband’s family such
as the plaintiff. It i, however to be remarked that that text is nowhere
cited in the Mitakshara, and the rule stated by Vijnaneshwara is not
consistent with it. In truth, evea the rule which Nilakantha himself
deduces from Yajnavalkya's general fext is not in harmony with the
enumeration of heirs contained in the text of Bribaspati now under"
consideration. - And yef the Mayukha doss not say how the two are to’
be made to stand together. The learned authorsof the Digest have’

(1) P. 877. :

(29 Commentary: on Hindu law, p. 386; see also 8. C. Sarkar’s Vyavastha
Chandrika, Vol, II, p. 522, _ j

{8) Bee with regard to that text the notes at Stokes Hindua Law Books, p. 106,
and also Banerji’s Tagore Liactures, p. 433. That text also forms the subject of some
remarks in the late Professor Goldstucker’s paper on the deficiencies in theadministration :
of Hindu liaw (see Goldstucker’s Remains, Vol. II, p. 167). The translation given by
Professor Goldstucker, it will be noticed, does not agree with those given by Borradaile
or Rao Saheb Mandlick. Probably, no doubs, Professor Goldstucker whoen translating
the passage as quoted in the Daya Bhaga (see Stokes’ Hindu Law Books, p. 257) would
accept Jimuta Vahana's exposition of it almost as a matter of course, The Viramitro-
daya’s interpretation, which agrees with Jimuta Vahana'e, is referred to further on.
That work emphatically declares that it **wouald be contrary to immemorial custom”™ if
the sister’s son and the rest wers allowed to be - heirs, although the sou of a co-wife
was living (p. 248) ; see also Burnell’s Varadarija, p 51, Fa.ud Vya.vastha. Chanduka., {
p. 539.
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placed .the . heirs enumerafed by Brihaspati-after the husband, and
before the woman’s sapindas in' her husband’s family. This" eertainly -
appears to be warranted by the express words of the Mayukha contained
in' placitum :30 (1) Yet it is not quite reconcileable” with the previ-
ous declaration in-placitum 28, that ‘' if there be no husband, then the
nearest to her in his family takes'' the woman’s property. It is
quite. plain that some of the persons referred to in Brihaspati’s text do not
answer. bo this deseription at all; while of those: that do, the husband’s
brother’s son is not ohviously nearer than the hushand’s younger brother,
and yet according to Brihaspati’s text the former would ' stand beforse the
latter. It cannot, therefors, be assumed to be quite clear, according to
the view of the Mayukha (2), that Bribaspati’s list states the true order of
guccession as between the heirs enumerated, or that all’ those “heirs take
precedence over the ones included under the designation ** nearest to her
in her husband’s family.” Mr. J 8. Siromani indeed, in'his Commentary
on Hindu Law, says {p. 389) : “ Taking all that the subthor says in the

© chapter into consideration, it seems that in the above list the relatives on:

the father’s side succeed in the case of- -8 woman married in the disap-
proved forms of marriage ; and in the case of a woman married in anv of

the approved forms of marriags, the inheritance goes to-the relatives [124«] '
on the side of the husband in the above list.”” But$ he himself adds that.

* thig point again is not free from doubt.” And, besides, it is to be remarked,
that it is not easy to provide for the son-in-law in a disbribution
made on the principle here indicated.

Mr. Bhandarkar in the course of his reply referred us to the case of
Bachha v. Jugmon. (3}, in- which the Court discusses some of the questions
arising with reference to this text of Bribhaspati. The Court there was
“inelined to think that what the author perhaps meant to lay down was

that the succession of the heirs mentioned in Brihaspati's bexti is %o be:
taken subject to the rule of law Inid down by him in aceordance with the:

Mitakshara (see’Shama Cbhurn’s Vyavastha Chandrika, Vol. II, pp. 587-8.”
If so, the text fails to support Mr. Bhandarkar s argument. The judg-
ment in a previous passage had said that “‘on a careful consideration of the
Vyavahara Mayukha itseif (Chap. IV,s. 10, pl. 22- 8), it seems to be doubt-
. ful whether the author really meant” the succession to be regalated in the
order in which the said heirs are enumerated’” in Brihaspati’s text. If that

view is correct, and it seems to be identical with that which has just been .

seb out from Mr. J. S. Siromani’s work, the result is nearly the same as

it is on the construction of that text which prevails in the Bengal school-

as laid down by Dr. Banarji (see Lectures, pp. 386, 428—438), and does
not help the appellantes bhefore us. . But Mr. Bhandarkar argued that the
heirs specifically named in Bribaspati’s text ought to be given prece-
dence over those who come in- under the general designation, each group
of them taking precedence in the class {viz., that of husband’s kinsmen
or parents’ kinsmen) o which it belonged. There is, however, po
authority for this view. -In West and: Buhler’s Digest the precedence is
given to the whole of the enumerated heirs, and the ground for such
precedence has already been stated. If they are not treated as one class,
there is apparently no other ground for the preference than is indicated by

(1) Stokes, p. 106, -

. (2) Mr. J ustxce Banarji rather inclines to the contrary opinion. He also paints out
(p. 386) that the Bengal lawyers consider the text merely as generally laying down the
right to inherit, not the order of successmn (ﬂee. too. pp. 428 433)

(3) 12 C. 848 (355) [ . . . Cowos R e s Ly
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17 Bom. 125 . - INDIAN DECISIONS, NEW SERIES: . - - [¥ol.

the - principle mentioned in the Vyavahara Mayukha, Chap. IV, s. VIII,
placitum 18. But that principle as there expressed appears to be
intended to apply only where thereis a “ compact [125] series.” This
Court in Mohandas v. Krishnabai (1) declined to  apply it in the case of
bandhus, so as to give to the bandhus expressly named a preference over
those who come in under the general definition. I think this is the
authority which would be more applicable in the matter before us, and-
no such preference of the designated persons can, therefore, be allowed
in this case. : '

It is to be remarked also that the textunder consideration, in order
to be accurately applied, has to be restricted by limitations which are
not stated in it. Nilakantha supplies one restriction, which may be
accepted as implied in the provisions of the text itself. But when he, by
adding another simildr restriction, postpones these enumerated heirs to
the husband and the parents, he has no warrant for so doing in what is
exprossed, or even in.what is implied in that text. There is thus a good
deal . of difficulty in the practical application of the passage of the
Mayukha .which Mr. Bhandarkar has relied upon. A further point is
suggested by the mode in which the Viramitrodaya deals with this
text of Brihaspati. According to the interpretation there given, the,
grandson of the rival wife is' actually specified as an heir in this very
text. It is not necessary to examine the process by which this result is’
reached. The result itself, however, is thus clearly stated by Mitra Misra,
after setting forth bis exegetical gloss on: Brihaspati’s text. “Henee on

_ failure of heirs down to- the daughter’s son, first the aurase inberits,

after him his sons and grandsons....cecvceeeeiineeeeerenereerennsnsonens
In their defauli, the son of a rival wife, her son and grandson,
(become heirs in btheir -order) ; by reason of their being, under the
circumstances, the givers of the pinda and the liquidators of the debts, -
by reason of the text of Manu cited above” (2). It seems [126] to me
probable that Nilakantha did not understand the text in the same manner
as Mitra Misra. But as he merely sets out the text without any-gloss on
its terms, it is not possible to give a very confident opinion on this point.
Besides the difficulties above glanced at, it is worthy of remark that
this particular passage in the Mayukha, and the text of Brihaspati on
which it is based, do not, as far as I have been able to see, appear to have
been anywhere relied upon in any of the responisa prudentum collected in
‘West and Buhler’s Digest (8). The son-in-law who comes in under this
passage, and who could hardly come in under the.other rules, and whose
case, therefore, would afford a crucial test on this point, has no place in
the list of sapindas whose cases are enumerated in West and Buhler.
But whatever may be the proper conclusion to be derived from a consider-
ation of the varions cireumstanees now. dwelt upon, and whatever may

N /

(1) 5B.597. - ; , _ -

(2) Mr. Justice Banarji speaks' of the ‘‘order of succession > in the Virami-
trodaya and the Mayukba and Smriti Chandrika being the same (Tagore Lectures,
p. 374), sed quare. The translator of the Smriti Chandrika (p. 135) refers to
Brihagpati’s text as translated at II Colebrooke’s Digest, p. 621. That translation
agrees in all important respeots with the translation in Mr. Justice Banarji’s Lectures,
pp. 878-4, and both are based on Mitra Misra's and other writers’ interpretation of
the text, not ** on additions not borne out by the Sanskrit text’’ as Mr, Krishoa Swami
Tyer supposed, As to the Smriti Chandrika itself, on which Mr. Bhandarkar relied,
see Vyavastha Chandrika, pp. 541-3; and Wooma Daee v. Gokoolanund Dass, 3 C. 587
(594). T : : S S

(3) Cf. as to this Lallubhai v. Mankuvarbai, 2 B, 888 (419).-
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be the rule which ought to be applied in cases where the Mayukha is the
governing authority, it seems to me that in dealing with this case, coming
from a distriet in which the Mitakshara is the: paramount authority, we
are not bound to apply this exceptional and anomalous rule of the Mayukha,

and more especially so because that rule forms part of a seheme of succes- .

sion to stridhan, which in most. important particulars is- entirely different
from the scheme of the Mitakshara. According to this: latter scheme, as
already’ shown, the plaintiff is. a nearer sepinda. of Anandibai and her
husband than either Kamaljabai or Tulajirav, and, tberefore, the defend-
ants cannot avail themselves of any jus fertsi to resist the claim of .the
plaintiff to .Anandibai’'s property. That claim has been properly allowed

by the Subordinate Judge, and his decrse must be confirmed with costs. : -

; JARDINE, J.—The question of Hindu law which was argued before ug
has been dealt with by my brother Telang in an exhaustive judgment in
which I concur. I now proceed to give the decision of the. Court on the
questions of faet, of which two were argued.. ~(His Lordship then dlscussed
the fa.cts of the case. which are not matenal to this report.)

17 B. 127.
v [127] CRIMINAL BEVISION
Before Mr Justzce Birdwood and Mr. Justzce Parsons.

QUEEN-EMPRESS v. BABAILY {Sth Aptll, 1892.]

-Penal Code (det XLV of 1860}, s, 500—Defamalion—Siatement by a witness—
Privileged. . e . . ‘

A witness cannot be nrosecuted for defamation in respect of statements made
by him when giving evidence in a judicial procesding. - .

[Diss,, 82 C, 756 (758)=2 C.L.J. 105=9 C.W.N. 911=2-Cr. L..J. 459 14 P.R. 1893

i (Cr.}); N.F., 13 Or. L.J. 275 ;13 Cr. L.J. 494=15 Ind. Cas. 494=5P.R. 1913 °
-,—-244PLR 1912= 31PWR 1912 (Cr.) ; P, 17-B. 573 (575) ; R. 29A 685=4.

AL.J. 605=27 A, W.N. 285=6 Cr.L.J. 197; 19 B. 51 (62); 19 B. 840 (347) ;
27 C. 262 (263) ; 14 Ind. Cas. 659=98 M.L..J, 39=(1912) M.W.N. 476 L.B.R.

- (1893—-1900), 206 L.B.R. (1893—1900), 247 (248); 1 L.B.R, 84 (85) 3 L. B R
265 (269); 11 M., L T, 416=(1912) M. W N. 893.]

THE accused was examined as a witness in a suib pending in the
Mamlatdar’s Court. In his deposition- he stated that the complainant
had once been convicted of an offence by a Criminal Court.

Tor this statement the complainant prbsecuted the accused on a
charge of - defamation, unders. 500. of the:Indian’ Penal Code; before a
Bench of Magistrates at Poona. .

The accused was convicted of defamatlon and sentenced to pay a
fine of Rs. 15, or, in default, to suffer simple imprisonment for, fifteen da.ys

The ngh Court sent for the record and proceedings of thig case in
the exeroise of its revisional jurisdietion.

There was no appearance for the Crown, or for the accused. :
* The juodgment of the Court (BIRDWOOD a.nd PARSONS, Ju) was as

ollows :—

RPN ‘ . JUDGMENT. - ¢ . o

In Baboo Gunnesh Dutt v." Mugneeram (1) the: Privy COHDCll declded
that witnesses cannot be sued in a GCivil Court; for da.mages in respect of

5
w7

. Cnmma.l Revxsxon No 138.
(1) 11 B,.L.R. P.C. 321, .
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