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Has1 MAROMED MITHA (Plaintiff) v, Musasr BEsajt (Defendant).* 45 B. 651.

[81st July, 1891.]

Vendor and vendee—Specific performance—Suit by vendor for specific performance—Tille
—TIn absence of spectal contract gooa iiile to be shown by vendor—Specific Relief
det (I of 1877), s.25—Title derived through will of former owner— Necessity of
probate—Succession Act (X 011665); s. 187—Notice to complete contract—Reason-

able notice— Rescission—Clouse in conlraci requiring vendorto hand over deeds
relating to property, construction cf. e

By an agreement in writing dated the 20th June, 1888, the defendant
purchased a certaiu bouse iu Bombay from the plaintiff for Rs. 6,000, By this
agreement the plaintiff agreed thas at vhe time of the execution of the deed of
sale he would hand over to the defendant “ the title-deeds, vouchers and bills,
whatever there may be relating to the said property.” The agreement further
provided : “ The time 1n respect of this bargain is fixed at two months ; within
vhis time we are duly to have everything cleared.” 1ln September, 1890.
the plaintifi filed this sumit for specific performance of the agreement. The
defendant pleaded, 1st, that the plaintiff - had failed to show a good title to the
property, 2nd, that the plaintifi had noc handed over to him ali the deeds and
documents relating t0 vhe property, 3rd, that he (the defendant) had lawfully
rescinded the contract on the 30sth August 1890, :

16 appeated that in 188D the then owner of the property, pne Nanabhoy Trikam-
das, bad mortgaged 1t to one Vizbhukandas Jadusha, and thas on the 26th
Ocuober, 1882, both mortgagor and mortgagee had joined in conveying it to one
Cassumbhoy Anmedbhoy. This deed, however, had not been registered, aud was
consequently 1naamissible in evidence, and was rejested at the bearing. Cassum-
bhoy Ahmedbnoy had, however, after his purchase taken possession of the
property and had held it uoiil 1885. On the 6th May, 1885, he sold it to
Hansraj Kallianji. Prior to this sale, viz.,in 1883, Nanabhoy Trikamdas had
aied, and lefs a will appointing Vizbhukandas Jadusha his executer, but no probate
of this will had ever been obtained. In the sale-deed, however, toHansraj
Kaliianji of the 6th May, 1885, Vizbhukandas Jadusha had joined as a conveying
party both in his own right and as exgecutor of Nanabhoy Trkamdas. On the
29th Beptember, 1887, Hansraj Kallianji sold the property to the plaintiff, who,
as already mentioned, sold it to the defendant on the 20th June, 1888,

) Held, that the plamntiff was bound to give the' defendant agocd title, or, in
other words, a title free from reasonadle doubt {s. 25 of the Specific Relief Act 1
of 1877), 1n the absence of & contrach providing that the plaintiff should show .
only such fitle as he could give, or of some other special contract ag to title, the
general law laid down in s. 25 of the Specific Relief Aot I of 1377 must prevail.

[858] Held, further, dismissing the suit, that the title shown by the plaintiff
was nov a good title. The conveyance of the 26th October 1882 Ly the martgagor
and mortgagee to Cassumbhoy Ahmedhhoy not being registered was not admis-
sible, and could not be referred to, so that it was necessary to regard Nanabhoy
Trikamdas as still the mortgagor and Vizbhukandas Jalusha as still the mortga-
gee of the property while Cassumbhoy Ahmedbhoy had, in some capacity or
other, the actual possession. That being the state of things, Nanabhoy died in
1883, and it was alleged that he had left a will appointing Vizbbukaudas his
executor, bub no probate of that will had been obtained, The equity of redemp- -
tion remaining in Nanabhoy as mortgagor passed on his death to his executor
Vizbhukandas. On the 6th May 1885.Cassumbhoy Abmedbhoy sold the properfy
to Hansraj Kallianji (tbe plaintifi’s predecessor) and Vizhbhukandas joined in, the
deed of conveyance as executor of Nanabhoy. But it was necessary for the

_ plaintiff toshow not merely that be joined as executor, but that he had s, right,
as execntor, to convey to Hansraj Kallianji the equity of redemption w'aich had
comg t0 him from:Nanabhoy. - By s. 187 of the Succession Act (X of-1865) the
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only mode of doing this was by the probate of Nanabhoy’s will, and this had not
been obtained. - If an heir of Nanabhoy Trikamdas sued for redemption, the
defendant would have no defence, unless he could.prove that he had acquired the
equity of redemption. For this purpose by s. 187 of the Succession Act (X of
1865) probate would be necessary, and he would consequently bs obliged to prove
the willand pay duby upon all the property included in it. That would be a
liability which the Court could not impose upon a defendant resisting specific
. performance of a contract like the one made by the plaintiff.

Where a vendes ascertained that the title of’ property sold to him was derived
through the will of a former 6wner which had not been proved,—

Queere whether a notice given by him (the vendee) to the vendor to produce the
will and give satistactory proof of 7ts being the last will of the said owner within
four days was a reasonable notice 5o 25 to entitle the vendee afterwards to rescind

. the contract.

A contract of sale prov1ded as follows for the handing of the title-deeds of the
property to the purchasers :— * And at the time of the execution of the deed of
sale you ” (i.e., the vendor) ‘* are duly to give us, the purchasers the title-deeds,
voushers and bills, whatever there may be relating to the said property.”

Held, that this clause meant that whatever documents of title were necessary
under the terms of the contract, or under the general law, should be handed over
by the vendor to the vendee at the execution of the deed of sale.

[R., 21 B. 827(865) ; D., 19 B. 828.}

SUIT by vendor against vendee for specific performance.

By an agresment in writing, dated the 20th June 1888, the defend-
ant agreed to purchase from the plaintiff a house, No. 22, Falkland Road,
in Bombay for Rs. 6,000. - On the execution of the agreement the defend-
ant paid the plaintiff Rs. 251 as earnast money, and it was agreed thab
Rs. 5,649 should be paid at the [659] time of executing the econvevance
and Rs. 100 when the property was transferred to the defendant’s name.

'Ihe agreement was as follows :-—

“To Haji Mahomed Mitha written by Vora Mamuji Hassanbhoy and
Company (the defendant was the owner of this firm). To wit: The cause
of this being wristen is as follows. As to your own house (situated) at
Falkland Road outside the Fort of Bombay" (here followed the description
of the property) “(that house being) your own property thus bounded on
four sides, inclusive of the land we have tbis day entered info this bargain
paper to purchase from you. The price thereof (is fixed) at Rs. 6,000.
In part (payment) thereof we have thls day ‘paid to you Rs. 251 in cash
as earnest-money ; and Rs. 5,649 we are duly to pay at the time of the
execution of the deed of sale at the Registrar's office; as to the. balance
of Rs. 100, which will remain (due) from us, the same we are duly to pay
after the said property is transferred to our names in the assessment books
and in the books of the Collector. And if any person or persons what-
ever should raise any.claim (or) dispute against the said property by (way
of) inheritance, share, gift, mortgage, patia (lease), or in any other manner

~whatever, you, the vendor, are duly to clear it all for us, the purchasers,

Wlﬁh your money and at your cost. And il the Sarkar’s bills in respect
of the said property should'have become due, the same you,  the vendor,

“are duly to pay up to the.day ‘of execution of the deed of sale ; and at the

time of the execution of the deed of sale (you) are duly te give us, the pur-

»chasers the titie-deeds, vouchers and bills, whatever there may be relating to

the swzd property, as'also the said property in the same state in which .ib
is at pi-esent. /This bargain has been entered into through the brokers
Smirji Liackmaniji and Sayad Mastan. Their brokerage is duly to be paid
by us, the _vurchagers, at one rupee per cent., and by vou, the vendor, at
one rupee, pet cent. The, tzma in respect of this bargain is fixed at two months.
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Within this time (we) are duly to huvé everything cleared. - 'We have given
this bargain paper in writing of our free will and pleasure; It is duly to
be agreed to by us and our heirs and representatives.—The 20th of June
in the English year 1888.”

The plaintiff prayed for specifie \oerformance of bhe shove agreament ‘

Hefiled his suit on the 23rd September, 1890, P ,

. In his writben statement the defendant alleged that he was always
ready and willing to perform his part of the agresment, but thab the plaint-
iff had failed and refused to perform his part thereof. He contended
that on a true construction of the agreement the plaintiff was bound to
make out a good title to the property ; that he had failed to do this; and
that the defendant had aceordingly put an end to the contiract. He
further contended that the plaintiff was bound to produce and deliver to
him all the deeds and documents whatever relating to the property,
and thab he {the plaintiff) had not done so. The defendant also [660]
contended that he had lawfully rescinded the contract on the 30th Augush
1890.

From the evidence it appeared that in 1880 the property belonged to
one Nanabhoy Trikamdas, who on the 7th. April 1880 mortgaged it to ons
Vizbhukandas Jadusha. On the 26th October 1882 the said mortgagor
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and mortgagee sold to Cassumbhoy Ahmedbhoy, and a deed of that date

was daly executed by both of them. This deed, however, was not registered,
and was rejected at the hearing as inadmissible in evidence. It was
alleged that. Cassumbboy Ahmedbhoy paid the purchase money and
entered into possession, which he held till 1885.

In 1883 Nanabhoy Trikamdas died, leaving a will, dafted the 2nd
February 1883, whereby he appointed the said 'Vizbhukandas Jadusha his
executor, No probate of this will was ever obtained. It was alleged that
by this will Nanabhoy left all his property to Vizbhukandas.

) On the 6th May 1885 Cassumbhoy/"sold the property in question to
Hansraj Kalhan]l. In the conveyance Vizbhukandas Jadusha joined
as a conveying parhy, both in his own right and as executor of Nanabhoy
- Trikumdas.

On the 29th September 1887 Hansraj Ka,lhan]l sold to the Dlalnhlff
and, as above stated, the plaintiff contracted to sell to the defendant on
the 20th June 1888.

The agteement of sale ha,vmg been made, the plamtxﬁf handed aver to
the defendant all the documents in his possession relating to the property. -
On the 22nd September 1888 the defendant’'s attorney wrote to the
plaintiff, stating that there were two documents not forthcoming, viz., a
mortgage, dated 16th December 1869, and nrobate of the will of Nanahhoy
Trikamdas, and that these two documenbs “must be produced, or thelr
absence sufficiently aceounted for.”

To this letter the plaintiff’s. a.bborneys replied on the 4th choner
1888, stabing that by the contrach the plaintiff was bound only to. deliver.
such documents as were in his possession, and that he had done so; tha.b
the mortgage-deed referred to was with the mortgages ; and that tbe pro-
bate was with the executor. [661] (It was not until some time later,ﬁha.ii

it was ascerbained that no probate had ever been obtained. ) / /

The corraspondence continued during the month of Or:bober 1898
but each party maintained his position ; the defendant demanding prodiue-
tion of the:above documents, and: the plaintiff contending /t;ha.t ‘he had

445



18 Bom. 662 INDIAN DECISIONS,‘I};IEW SRRIES o [Yol.

1891  handed over all the  documents in his- Déssessxon which was all that he
JULY 31. was bound to do by the agreement, and that by the terms of the agreement
- he was under no obligation to make cub' a good title to the properby.
ORIGINAL .
CIVIL The correspondence was resumed fourteen monshs later, viz., in
~'7"  January, 1890, and several letters passed bebween the parties. On the
‘45 B. 657. 1lth January, 1890, the plaintiff ccnsented to proeure for the defend-

ant a certified copy of the mor!;gage of 1869, and referred him to
the Eecclesiastical Regist=ar’s office if he wanted to satisfy himself that
probate of Nanabhoy's will had been granted. Nothing more was done’
until the 18th Aunguss$, 1890, when the plaintiff's attorneys wrote to the
defendant, stating thai they had ascertained thabt probate of the will of
Nanabhoy Trikamdas had néver been applied for or granted, and that,

therefore, the plaintiff could nob produce it, or a copy of it. On the 22nd
August, 1890, the defendant’s attorney wrote the following letter ‘to the
plaintiff’s attorney :—

" Bombay, 22nd August 1890.

" DEAR SIrRS,—With reference to your letter to me herein of the 18th
instant, 1 have to state that although probate of the will of Nanabhoy
Trikamdas may not have been applied for and granted to Vizbhukandas
Jadusha, yet your client has hitherto failed to produce the said will and
satisfy me thab that is the last will of the sald deceased, and unless this is
done, my client certainly refuses to complete the contract, and I havs,
therefore, to give vour client this final notice through you that, unless he
produces the said will and gives me satisfactory proof regarding therefo
within four days from the serviece hereof upon you, my client will without
further notice consider the contract at an end, and take such steps in the
matter ag he may be advised to adopb aga,lnst your client, holdmg him
responsible for. the consequences

“Yours t'ruly,
(Signed) SHEAMRACG PANDURANG.

On the 30th August, 1890, the defendant’s attorney wrote the
'iollowiqg letter to the plaintiff’s attorney, rescinding the contract :—

“Bombay, 30th August 1890.

[662] “ Drar SIiRs,—As your client, the vendor above named, has
‘hitherto failed to produce the will of Nanabhoy Trikamdas referred to in
my letter to you of the 22nd instant, and to give me satisfactory proof as
to the same béing the last will of the said deceased, I beg to give your -
-said client this notice through vou that my client doth hereby rescind the
contract of sale of the 20th June 1888 made between your client and
mine, and to call upon your client through vou to pay to my cliens, or to

/ne ‘as his attorney, the sum of Rs. 632-15-0, being the earnest-money,
vith interest thereon, and the expenses my client has been put to in re-
srence to the said contract, particulars whereof are herewith sent, and I
ave to warn your client through you that, unless the said monies are

-paid by him within two days from the receipt hereof by you, my client
will, without further notice, file a suit against vour client for recovery of
1he same, holding him liable for the consequences.’

“Yours Vtruly,
(Signed) SHAMRAO PANDURANG.”
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The plaintiff, as above stated, filed this suit for spacific performance
. on the 23rd September, 1890.

The defendant pleaded  thab the plaintiff had not shown and could
not show & good title to the- property. The deed of the 26th October
18892, whereby Nanabhoy Trikamdas {as mortgagor) and Vizbhukandas
Jadusha "(as mortgagee) conveyed to Cassumbhoy Ahmedbhoy was nob
rogistered, and, therefore, could not be given in evidence. It was admitted,
however, that Cassumbhoy had taken possession and had held possession
until the 65h May 1885, and the plaintiff contended that, as land might
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be conveved in India without any written inscrument, he should be )

allowed to call Cassumbhoy as a witness to give oral evidence of the sale
to him and of the character of his possession.

~ The defendant further conftended that there being no ‘admissible
“avidence of the sale to Cassumbhoy it was necessary to regard Nanabhoy
Trikamdas as still the morbgagor possessed of the equity of radempfbion
and Vizbhukandas Jadusha as still the mortgagee of the proverty; that
although Nanabhoy had left a will, dated the 2nd February 1883, where-
by he had appointed Vizbhukandas his executor, vel no probate of that
will had ever been obtained; that there was, therefors, no admissible
evidence (ses Act X of 1865, s. 187) to show that Nanabhoy’s interest
as mortgagor (v:2., the equity of redemption) had passed to Vizbhukandas
as execubor, and that, therefors, it could not be shown [663] that
Vizbhukandas had any right to convey the equity of redemption to
Hansraj Kallianji, - (the plaintiff’s vendor), by the conveyance of the 6th
May, 1885. Ths defendant contended that the plaintiff’s title was on
these points defective, and that he was not bound t6 carry oub his contract.

" Long (Acting Advocate General) and Kirkpatrick, for plaintiff. —The
defence is that the plainiiff has not made a good title. Wae contend, first,
that he has not contracted to give a good title and is not bound to do so.
The only covenant for fitle in the confraet is the agreement to clear off
all claims that may be made. The effect of the contrach is that the

. defendant agrees to take such title as the plaintiff can give. It is some-
thing like the contract in Devsi Ghela v. Jivaraj Mukundas(1). As to the
vroduetion of the documenis required, we say we are only bound to
produce such documents as are in our possession, and we are to do this
at the time of execution of the conveyance, which time has never yet

arrived. As to the production of deeds, see Dart's Vendors and Purcha-
~ sers, pp. 159, 160.

Next we say the title wo show is a good one. Title can be shown ab
the hearing— Krishnaji Ravji Godbole v. Ganesh Bapuji Patvardhon (2);
Specific Relief Act I of 1877, s. 25. The defect in title alleged is the
absence of probate of Nanabhoy's will. This can only be necessary if
Nanabhoy’s equity of redemption did not pass to Cassumbhoy Ahmedbhoy
by the sale in 1882. It is contended that it did not pass, because the
conveyance of 266h October, 1882, is not registered. But the deed was
not necessary. Nanabhoy could pass his interest to Cassumbboy without
any writing at all. The Transfer of Property Act IV of 1882 .ig not in
foree here, nor the Statute of Frauds, and an oral conveyance is good.
The deed not being registered it is as if there was no deed at all.. If &
deed is not necessary in Bombay, the absence of a deed is no defect in
title.  If the law does not require a deed, the Court will not requi}'e one.

(1) 2 B. H, C. R. 406. e (2) 6 B. 139 (149).
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~ Cassumbhoy undoubtedly got possessxon,' and hxs possesswn can be

proved.

[FARRAN, J.-—Yes, but if he gob. possession under a contract, and
that contract was u written deed, s.- 91 of the Evidence [6828] Act I of
1872 requires you to give that evidence, and excludes oral evidence; so
the de]ed must ba available to show that the interest passed o Gassum-

bhoy

. Then is proba.te necessary. An executor takes under the will. not
under the probate. The property vests in him : Succession Act X of 1865,
8. 179; Aet V of 1881, s. 4, The property being vested in him there is no
law which prevents him from eonveying it as executor, and’ Vizbhukandas
did this by the deed of 6th May 1885. Probate is not necessary to make
that a valid convevance by him. No doubt where an executor seeks to
enforce and establish his right assuch in a Court of Iaw, probate is neces~
gary under s. 187 of the Succession Act X of 1865. But that sectiondoes
not apply, eseept to execusors. It cannot apply to parties who cannot
themselves take oub probate. We can now give evidence of the execubion
of the will by Nanabhov: Fry on Specific Performance, 393 ; Darb’s
Vendors and Puarehasers, p. 1130; Colton 'v. Wilson (1). The defendant
could not reseind the contract. The notice of the 22nd Avgust 1890 was
not reasonable— Haji Fakir Mohomed v. Shatk 4bdwlla(2)..

Inverarity and Jardine, for defendant.—In no case ean t,he plamtlff
geb a decree for spacific performance. For bwo years we have given him an
opportunity to comply with our requisition. If we were justified in
making thess requisitions he cannot get a decree, even though he can
now show a good title. - That is the rule, and the reason is that
the plaintiff in t,hat case has not been always ready and willing to perform
his part.

Buf we say the plaintiff was bound fo make a good title—Pitamber
-Sundarii v. Casstbai (3). The defendant was entitled to eall for the will
and probate, whatever his motive may be—Denny v.. Hancock (4) ; Stevens
v. Guppy (5). The title was good dehors the will, and veb the buver was
held entitled to see the will to satisfy himself that it did not affect the
properby. A fortiori in a case like this, where the title is derived
through the will ; Bellamy v. Debenham (6). That is cur first point, viz.,
[665] that we were justified in demanding fo see the probatbe, and hhaﬁ
having refused to comply, the plaintiff is not now in any ease enmtled fo
a decree.

Next we say the plaintiff cannot show a good title. It is said tha,t
Nanabboy and Vizbhukandas, (the mortgagor and mortgages), sold to
Cassumbhoy on 26th October, 1882. But the conveyance was not regis-
tered, and so the sale cannot ba proved. If is said that Cassumbhoy’s
possoession could be proved. But his possession, if proved, would ba =
cloud on the tisle, for thers would be no evidence as to the character of
his possession.

Nanabhoy died in 1883, and so far as appears from the evxdence he
was then mortgagor with the equity of redemption in him. It passed to
his executor szbbukandas, and then in 1885 Vizbhukandas, as executor,
joined Cassumbhoy in econveying to Hansraj Kallianji.  Bub to prove hig
rxghba as exaecutor to convey, probabe mush be produced : ‘8. 187 of the

(1)3Peere. Wm. (2) 12 B. 658, - (3) 11 B, 270 (280),
() LR.6Ch. 1. | (5) 2 Bim. & 8t. 439. "~ (6) L. R. 45 Oh. D, 481.

— 448
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Successmn Act X of 1865 ; Wlllm.ms on ‘Executors (8th- Ed) . 308 -Pinney
v.. Pinney (1), This agreemant does:not amountto a contract to nake any
title that the plaintiff can give, Thatisshown by Devsi Ghela v. Jivaraj
Mukundas (2) Counsel referred to szmber Sundarji v. Casszbaz (3)

JUDGMENT. .

FARRAN, J.—I will give niy judgment now, as I do not think it
possible, that any further consideration would alter my opinion upon the
points that arise for decision. Upon several guestions that bave been
deali with in argument ib is not necessary for me o express: any opinion.
Upon some of them T feel doubtful. Hor example, it has besn contonded
_ tbat the defendant by his letter of the 30th Augnst, 1890, rescinded the
. conbract which he had made with the plaintiff, and that his rescission
was valid. That question depends upon whether the notice of the 92nd
August, 1890, calling upon the plaintifl to” produce the will of Nanabhoy
Trikamdas and give satisfactory proof of its being the last will of Nanabhoy
within four days was a reasonable nobice. That was the first ‘time the
plainsiff had been called upon to prove the will, for up to that time {666]
the correspondence had apparently proceeded upon the supposition that
probate of the will had been obtained. . I think it is doubtful whether
under the circumstances that letier could - be regarded as such a notice
as justified the -defendaut in rescinding the contract by his subsequent
letter of the 30th August. That point, however, it is not necessary to
decide. S : o

. Nordo I decide another point that has been raised on bshalf of the
defendant, viz., that the contract was at an end, because the plaintiff
was unable to produce and hand over the original mortgage of the 16th
December, 1869, and also the will of Nanabhoy Trikamdzas, as required
by the defendant’s latter of the 22nd September, 1888 and many subse-
quent letters. The contract was in -these words: “ Andat the time of
the execution of the deed of sals you are duly bo give us, the purchasers;
the title:deeds. vouchers and bills, whatever fhey may be, relating to the
said property.” I think: that clause means that whatever documents
of title were necessary under the-terms of the contract or under ths
general law should be handed over by the plaintiff to the defendant at the
execution of the deed of sale. Now, under the general law the mortgage
of 1869 is not a document which he is bound to hand over, nor i3 he
bound to hand over tha will of Nanabhoy Trikamdas, and the contract
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cerbainly does not in terms, reguire him to do so. I should, therefore,

feel a difficulty in deciding the ease upon this poins. -

The main questlon however, . which has heen - dlscussed ‘and upon
which the case rests, is, whether under this conftract or by the general
law the plaintiff is bouni1 to give a good title to the proparty which he
has sold to the defendant. T.use thess words * a good title’ as being
equivalens to the words * a title free from reagounable doubt "’ ~which are
the words used in cl. () of 8. 25 of the Specific Relief Act. - The plaintiff
is here asking the Courl to compel the defendant to complete his purchase
and take over the properiy. Ths -defendant contends that he cannot be
required to carry oub the contract, becauss the plaintiff cannot -give him &
good title. :The case of Devsi Ghela v. Jivaraj Mukundas (2) has-been
cited. The contract there was in, [667] some; respsets similar to the

@ 8 B. & 0. 835, | () BH.CR 406, (@ u B 272,

: 34!
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contract.in this éage, but the opinion of thé Appeal Coiirt seeris to have
been that, although .under that contract the plaintiff was not “bound to
give & better titls than appeared in the deeds mentioned as in his posses-:
sion, veb as a defence the purchasér might show.that the title was bad.
That case was different from this, ip the fact that there two deeds were
specified in the contract as the deeds to be delivered to the purchaser, and
it was argued on behalf of the plaintiff-vendor that he should only be -
required to give such title as could be shown from these two deeds. In .
the present case, no deeds or documents are specifically mentioned in
the contract, but it is merely provided that " the title-deeds, vouchers
and bills whatever there may be relating fo the property ™ shall be
handed over. Coupling these words with the clause -at the end of
the barga.m paper, which provides that within two months the vendor
(plaintiff) - is “duly to have evervthing cléared,” I should be inclined to
think that the contract or covenant for title made by the vendor with
the purchaser; Wa,a really a contract that there was no claim to the
property.

Tt is furbher to be remembered that at the time when Devsi Ghela v.

- Jivaraj Mukundas (1) was decided, there was no law which imposed upon

a Hindu vendor any obligation to give a good title to a purchaser. The
Specific Relief Act I of 1877, s. 25, howaver, now requires that such a
yendor, in thie absence of any confract to the contrary, shall be able to -
give a title free from reasonable doubt if he asks the assisbance of the
Court to enforce  the purchase Having regard to the lagt clause of the
bargain paper in this case, I am unable to construe the contract as pro-
viding that the plaintiff shall show only such title as he can give. In the
absence of such a special contrach as thig, or of any other special contract”
as to the title, the general law to which I have referred must prevail.

" That belng so, then the question is, can the plaintiff show a good
title? It is not disputed that Nanabhoy Trikamdas had a good title. We
gtart from that point. Na.nabhoy mortgaged the property to Vizbhukandas
on the 7th April, 1880. It is then [668] alleged that by desd dated

_the 26th October, 1882, Nanabhoy and his mortgagee Vizbhukandas_

gold to Cassumbhoy Ahmedbhoy. That deed, however, is not registered,
and it is, therefore, not admissible in evidence, and cannot be referred
to. It was alleged, that Cassumbhoy entered into possession and
retained possession until 1885, and it was contended thas Cassumbhoy
might be called as a witness orally to prove the fact and character of his
possession. It is clear, however, that that could not be done. Tt is
admitbed that the transaction was by deed, and that the deed was not
registered. Section 91 of the Indian Evidence Act, I of 1872, expressly

_ provides that in such a casé no oral evidence shall be given. Admitting,

however, the fact of Cassumbhoy’s possession of the property, we have -
no evidence of the character of his possession ; and being unable to look at
the deed of 26th October, 1882, we must still regard Nanabhoy as the

‘mortgagor and Vizbhukandas as the mortgagee of the property, - Cassum-

bhoy Ahmedbhoy having in some capacity or other the actual possession.

That being the state of things, Nanabhoy died in 1883, It is said
that he left a will, dated the 2nd February, 1883, by which he bequeathed
his property to Vizbhukandas and appointed bim his execubor N 0
probate of that will has been obtained. ,
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On the 6th May, 1885. Cassumbhoy Ahmedbhoy sold the property in~ 1891
question to Hansraj Callianji, and a deed of conveyance of that date was JULY3L
duly exacuted by Cassumbhoy, which has been put'in evidence. In that —
*deed, Vizbhukandas joined as a conveying party.. He is a parby both in OBIGINAL
his own right and' as executor of Nanabhoy's will. We have seen that in ~ CIVIL,
consequence of the non-registration of the deed of the 26th October, 1882, 15 ;—'6_57'
the equity of redemptlon of this property was not conveyed by it to Cas- e
sumbhoy, but remained in Nanabhoy up to the time of his death. Onhis = ¢ -
death, then, it passed to hisg exscutor, Vlzbhuka.ndas, a.nd it is clear that,
unless Vizbhukandas joined ag. executor in, the convevance, Cassumbhoy
could not give a complete title to Ha.nsra,] Kallianji. in 1885, Hansraj
Kallianii in 1887 sold to the plaintiff, and now the plaintiff sells to the de-
fendant. To prove his own title the plaintiff must show that his prede-
gessor, [669] Hansraj Kallianii, had a good title. In order to do that he
must show not merely that Vizbhukandas did convey, but also that he had
a right to convey the equity of redemption to0 Hansraj Kallianji. By s. 187
of the Sucecession Act, X of 1865, the only mode of proving this is by pro-
bate of Nanabhoy's will, and this, it is admitted, has never been:obtained.

This is the flaw in the plaintiff’s title of which the defendant. complains.
‘We may presume that an heir of Nanabhoy- Trikamdas is in existence.
Suppose he were to sue the person in possession to redesm the property
from the mortgage of the 7th April, 1890, the defendant in such a suit would
have no defence as against the heir, unless he could prove that he had
“acquired the equity of redemption. This, however, he could not do unless
he proved that ' Vizbhukandas, as Na.nabhoy 8 executor, had eonveyed
the equity of redemption to his predecessor in title. For thig purpose by
8. 187 of the Succession Act, X of 1865, probate would be necessary, and
he would consequently be obliged to prove the will and pay duty upon all
the propeﬂ:y included in it. That would be a liability which this Court
. eould nobt impose upon a defendant resisting speelﬁc performance of a
contract liks this, but that would be the effect of glvmg the plamtltf the
decree he prays for in his plaint, -

This suit, therefore, must be dismissed with costs, and the plaintiff
must return the earnest money to the defendant, with inferest as claimed
. in the written statement ; the defendant to have a lien on the property for
the amount, as provided in s. 18 of the Specific Relief Act I of 1877. '
I may add that, in my opinion, the case of Pinney v. Pinney (1) shows

that the law in England is the law laid down in 8. 187 of the Succession
Act X of 1865. -

Stst dismissed.

Attorneys for plaintiff : Messrq Thakurdas Dharamsz and Gama‘
Attorney for defendant.: Mr. Shammv Pandurang.

(1) 8 B. & C. 835,
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