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- Such a view of the rights and duties of ‘managers of the savasthan is,
1t is piain, quite inconsis tent with the devasthan character of the property
with which it is endowed, and it is honeless, therefore, to expect that either
the interests of the sacred shrines in question and of the Brahmins and
othersentitled o share in the annachhatra annexed to them ean be properly
safeguarded by persons who place their own interestson an equality. with
‘those of the sacred shrines entrusted to their charge ; or that the endow-
‘ments-—which, it cannot be doubted, are ab present charged with debts,
some of which at least ought never to have been thrown on them—should
*be freed from such burdens and restored in their integrity to the sacred
:and charitable purposes for. which they were intended, whilst the
-task of doing so rests with those who entertain such erroneous ideas as to
the nature of their duties. We think, thaerefors, that the District Judge
was right in his conclusion that the interests of these important sacred
places, with their attendant charities, imperatively required that the first
-and second defendants should be removed from their management. This
necessarily requires that the second defendant should also account in such
‘manner a3 the Court may think proper under the' circumstances for all
-sums received by him from the income of the savasthan property since he
‘was pub into possession, with all just allowances. It will, therefore, be
*necessary to send the case back to the Distriet Judge to take the above
accounts and also to report as to the best mode of providing, in the future,
‘for the management, both secular and spiritual, of the several shrines and
their endowments, after giving notices to the parties to the. suit and
-also“to the residents of the several villages where the shrines arso
gituated in such manner as the Court may think advisable with the

-view to their. offering suggestions to the Court in framing the necessary
-seheme. This Court also reserves o the defendants. the [625] rights, in
.execution of thig decree, to show that certain of the lands mentioned in the
plaint as belonging to the savasthan were not included in the properby
-appropriatied to the savasthan by the Peshwa’s award or in subsequent
-grants. - The parties to have liberty to file objections in this Court to the
said accounts and scheme when framed. . The accounts to be taken, and
-gechems framed and transmitted to this Court, within six months.

Decree confirmed and case remanded.

15 B. 825,
APPELLATE CIVIL.
:Before «% \Ch arles Sarqent Kt., Chief Justice, and Mr. Justice Telang.

‘SHRI G:‘ LSH DHARNIDHAR MABARAIDEV (Original Defendomt No. 1,
Appem » v KESHAVRAV GOVIND KULGAVKAR (Original Plaintiff),
; Respondent.® [1st May, 1890.]
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(or the deity),” proceeded to * confitm the inam as before,” directing that “ it be
continued to C. and his sons and grandsons from generation to. . generation as it
ha.d been continued to the Shri from former times.”

Held, that this was a grant to the religious foundation, andnot to C. and his
descendants for their own benefit, . - -

Property granted for religious and chanta,ble purposes is mahenable except
under special circumstances.

No person, other than the duly authorized trustee, can alienate by sale or-
mortgage the property of a religious trust.

When a trustee does any act in breach or repudiation of the trust, such act is-
not binding on his successor in the trust.

A mortgagee is entitled to have interest added to the principal at the rate
stipulated in the mortgage-deed, and to appropriate the rents and profits received
by him in or towards satisfaction of such-interest, but- after such appropriation,
if the amount of interest due on foot of the mortgage exceeds the amount of
principal, then, according to the rule of damdupai, the mortgagee’s claim must.
be limited to double the principal amount.

Nathubhai Panachand v, Mulchand Hirachand (1) explained.

[626] Where a mortgage-deed provided that the costs of any proceedings neces--
sitated by the default of tenants in payment of rents should be deducted from
the revenues, and there was no express promise by the mortgagor to personally
pay those expenses.

Held, that the mortgagee was not entitled to a decree for such costs agamsh-
the mortgagor personally.

On the death of D,, the hereditary trustee of a devasthan (or religious endow-
ment), disputes arose between Ganesh and Chinto as fo the succession. Ganesh
claimed to succeed as D.’s adopted son. Chinto denied the adoption and claimed
as D.’s heir and nearest kinsman. Chinto obtained a decree against the widow of:
D, for possession of the savasthan property and took possession in 1874. Ganesh.
in the same year obtained a decree against D.’s widow, awarding him possession
and management of the property. He sought to execute this decree, but was
successfully resisted by Chinto, who had already got possession under his decree,

Pending this litigation the widow of D., the deceased trustee, who' was de facio
manager, mortgaged two villages forming part of the devasthzm property. To
pay off this morfgage Ganesh mortgaged the villagesto the plaintiff in 1875. The
mortgagee sought o' take possession of the villages, but he was resisted by
Ohinto, Thereupon Ganesh filed a suit, in_forma pauperis, against Chinto to
recover possesswn and managemenst of the whole devasthan property. ;. Pending
the inquiry into Ganesh’s pauperism, both Ganesh and Chinto referted - their;
disputes to arbitration. and an award was made in 1881, by which the mortgaged
villages and some other property belonging to the devasthan were asszxgned fo-
Ganesh anq his heirs in perpetuity. }

In 1884 the plaintiff sued to enforce hls mortgage lien by sale of the ortgaged-
villages.

Held, that the villages being trust property, it lay upon the mo:tga nso prov,e-
circumstances justifying a char sge on such property. i

Held, also, that, even assummg that the mortgage money was act'q" y mpphed
to the purposes of endowment, the mortgage could not be enforcec c?a.mst'. the-
property, as the mortgagor was not a duly authorised trustee. " : g

“Held, also, that the award-made befween Chinto and Ganesh -was it bmdmg,

..on Chinto’s successorin the trust, as Chinto professed to act in the jatter, not

as a trustee, but as full owner of the. devasthan property and . in rv dxatxon of
the trust, ;

[Overr., 20 B. 721 (724); F., 18 Ind. Cas, 11 ; R., 20 B, 250 (253) ; 20 P 11 (614) .

22 B, 475 (479) ; 23 B. 237 (242); 24 B 114 (118} ; L.B.R. {189, 11900) 645
15 M.C.C.RB. 227 (228) ; 23 Ind. Cas. 456 ; 25 Ind. Cas, 271.]. | | =J,

. CRoOSS appeals from the decree of Rao Bahadur Chuhiléx {aneklal,,

{

i

Firs} Class Subordinate Judge of Thana, in suit No. 279 of 18 f?’: s

(1) 5B.H.C. R. A.C. J. i96.
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This was a suit brought by a morhgagee to enforee his morbgage lien
by sale of the mortgaged property.

[627] The property consisted of two inam vxllages, Khar Narangi
and Chinchouli, granted to the manager or trustee of the {Chinchvad
savasthan by the Raja of Satara under a sanad whlch was inthe following

terms :—
v

Shri -
* Chintaman Dev.
Dharnidhar Dev.

** Peace ! Prospemy In the year 1741 A.C., Raja Shahu Chatrapati,
the 1Mlustrious lord, the chief ornament. of the Kshabrlva race, commanded
the present and future deshadhikaris and lekhaks (nrovmclau officers and
writers) of the prant Chaul as follows ;: —

“ From former times certain vlllages out of the prant aforesaid have

y been held as snam by Shri (Chintaman Dev) residing at mauje Chinchvad

on account of the worship, ]ubllees and feeding of Brahmins in honour of
‘the bhrx S ’

‘“ The villages out of the tappa Pashur are as follows :—

1 mauje Khar Narangi ..« Agar wadi in kasbe Chaul.
2 mauje Chinchouli .. ... Near Khar Narangi.

| f(n all the two v111ages exclusive of the hakdars and tnamdars, togeﬁner
with b ae wadi aforesaid, were granted as snam. Now that pxous man is
daa.ﬂ ‘There is his son Shri (Dharnidhar Dev) to whom the inam is con-
ﬁrmea/a&\ befors. You are, therefore, to continue the ¢nam to him and to
his Smls atid. grandsons from generatlon to generation as it has beeh confi-
nued\\éﬁ the Shri from former times. Do notinsist upon a new letiter being
prouu led every year. Do vou take a copy of this letter and return thls
- origin tas a title-deed fox enjoyment. Be this known.”

It 1744 A, D. the Peshwa made a lahanama, or award, by which he
assigned one mmety of the savasthan property to the manager and his
Lihaubards as a provision for their temporal wants, and reserved the other
moiety axcluswely for the maintenance of the religious endowment. (See
supra, ¢ 612.)

TH@ moieby so set apart for the endowment mcluded the two v1llages
in quespn, vi¢z., Khar Narangi and Chinchouli.

1 ,852 ShriDharnidhar Dev, the manager of the sa,vasthan men’tloned
in the dove sanad, died, leaving three childless widows.

Orihis death disputes arose regarding the management of the
savasthy There were two ciaimants to the management. (1) Ganesh
Dev,(d mdanu No. 1), who alleged himself to be the adopted son of the
decea.sez Shri Dharnidhar Dev ;-and (2) Bajaji Govind, father of Chinto,
~ (defenddt No. 2), who dlspuhed the [628] adoption of Ganesh, and claxmea
to succell as the nearest kingman and heir of the deceased.

In {862 the . Government of Bombay refused to recognize- the
a.dopt.lor’Jf Ganesh, and ordered the name of Bajaji Govind to be entered
in the reenue records as the successor of Shri Dharnidhar, deceased.

In(363 Bajaji filed a suit against Laxumibai, one of the widows of
Shri TIhwrnidhar, to recover possession of the scwa.sthan property.
Some tie after the: ingtitution of the suit Bajaji died. His son Chinto
continu} the suit, and obtained a decree against Laxumibai on 31st July
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1874.  In execution of this decres Chinto fook possession of the savasthan
property and entered upon the management of the savasithan as Shri
Dharnidhar’s suceessor in office, in August 1874.

In 1869, during the pendency of this suit between Bajaji and
Laxumibai the latter mortgaged the said two villages of Khar ’\Ta,ra,ndl,
and Chinchouli to one Baburao Paranjpay.

In 1871 Ganesh filed a suit against Chinto to have it declared bha.b
he was the adopted son of Shri Dharnidhar. This suit was withdrawn,
without the Court’s permission to file a fresh suit, The order for the
withdrawal was passed on 21st July 1874.

In 1873 Ganesh sued Laxumibai, and obfained a eonsant decree in

" January 1874, awarding him possession and management of the savasthan

property. Ganesh sought to execute this decree, but he was successfully
resisted by Chinto, who, as above stated, had already assumed the

" management of the savasthan under his decree against Laxumibai.

On 6th November 1875 Ganesh executed in favour of Keshavrao
Govind (the plaintiff}, a mortgage-bond by which the villages of Khar
Narangi and Chinchouli were mortgaged to secure the repayment of a
loanof Rs. 6,171. Out of this sum Rs. 4,671 was borrowed for the pur-
pose of paying off the debt due to Baburao Paranjpay, to whom the villages

bad been previously. mortgaged by Laxumxbal in. 1869 a8 abovev.

mentioned,

The plaintiff as mortgagee atbempted to take possessmn of the mort-
gaged villages, but his attempts were frustrated by Chinto. The revenue

tenants. He had, therefore, to file saveral rent suits against the temants
in some of which ke obtained consent-decrees. . {

Chintoe thereupon; obfained an order of injunction from the M, 131;_
dar’s Cours on 10th June, 1879, restraining the mortgagee {plaintifif from
digburbing his possession and enjoyment.

" Ganesh then filed a suit, ¢n forma pawuperis, againsh Chmto to recover
possession and management of the whole savasthan property. Ganesh’s
application for leave to sue as a pauper was rejected by the Court 6f first
instacce. Against this order of rejection Ganesh applied to. the High
Court under its revisional jurisdiction.

‘While this application was pendlng in the High Court, bonh (zhm{:o
and Ganesh referred the matter in dispute between them to ark fration.-
In July, 1881, the arbitrators made their award, which reciied the 7hinama

authorities declined to assish him in recovering rents [629] froxgy"ﬁ"ﬁmx

. ‘“We the parties giving (this) rafinamae in writing (na.mf 3 Shn
Ganesh Dharnidhar Dev and Shri Chintaman Bajaji Dev, of the {llage of
Chanava.d taluka Haveli, district Poona, give this (rajinama) lt‘anng
as follows -—
“ One of ug, Shri Chintaman. Bajaji Dev, is in possession ¢ almost
the whole of the moveable and immoveable and other estate of he deity .
Mangal Murti at the savasthan of Chandvad. Ganesh Dev allegd that he
iz the adopted son of Shri Dharnidhar Dev, and he, ag such, has p to this.
day taken and has been still taking steps for faking the sald oeyte into
his possession ; while Shri Chintaman Bajaji cox;;fnds ti  Shri

Dharnidhar Dev did not adopt the said Ganesh Dav, d that (Shm
Dharnidhar Dev) died without issue, and that he (Shri Chintamé[Bajaji)
therefore, is the heir of Shri Dharnidhar Maharaj D;/v,/ and thatje being
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the owner of the savastha,n by right of inheritance, the possession of 1890
ostate is in his hands.” ‘ MAY 1.
The award divided the property bebweeu the two claimants, and the APP;iB-
villages of Khar Narangi and Chinchouli were (inter alia) alloted to Ganesh,
(defendant No. 1). Under this award, Ganesh took possession of the LATE
property assigned to him, including the said two villages. CLVIL.
In 1884 the plaintiff, Keshavrao Govind, filad the present suit aga.mst 15 8—525
both Ganesh and Chinfo to- recover Rs. 18,969-7-8, being the. amount Lo
-due to him under his mortgage-bond of the 6th November, 1875..

[680] The particulars of his claim were as follows :—
Rs. A, P.
6,171 0 O Principal a.mounh due on the mortgage bond

1,570 7 0 Nozranae and juds for 1875-76.

2,885 9 8 Expenses incurred by plain6iff in suits filed against
tenants.
9931 5 4 [Interest.

{

’

20,658 6 0 Total
1,588 14 .- 4 Amounb received.

18,969 7 8 Balance due.

e e o e

Ganesh (defendant No. 1) contended (inter alia) that the mortgage-

debt had been more than paid off out of the rents and profits of the pro--

~porty mortgaged, and that he was not liable for the sum of Rs. 2,885-9-8

clal od by the plaintiff on account of the costs of litigation. :
Shinto (defendant No. 2) pieaded that the villages in dispute formed ,

pa,r’r. of areligious endowment called the Chinchvad savasthan, of which .-

he was the manager and trustee ; that defendant No. 1 had no right to

mortgage the villages ; and that the mortgage was invalid both according

to Hindu law and Bombay Act IT of 1863, s. 8, cl. 3.

The Subordinate Judge held that the property in dispute was nob
a relidous endowment ; that the plaintiff was not entitled to claim
Rs. 2885-9-8 for expenses of litigation ; that the said expenses were not
prop {y ineurred, and that the mortgage-debt was nob paid off. On taking
accoutts he found that there was a balance of Rs. 10,410-14-0 due fo the
mortdgee. He, therefore, passed a decree directing the defendant No. 1
to pa} the amount with inferest at 6 per cent. per annum within six
mont! from the date of decree. In default the plaintiff was at liberty to
recovelthe amount by sale of the mortgaged villages. The suit as against
gt No. 2 was dismissed.
Minst this decision both mortgagor (Ganesh) and mortgagee
‘(plain ) preferred cross appeals to the High Court.

Cloto, defendant No. 2, having been removed from the management
.of the hinchvad savasthan, the trustes appointed by the Court as his
guccesir in office was made a respondent in the mortgagee’s appeal.

3 [fﬂ Rav Saheb Vasudev Jagannath Kirtikar, for the mortgagee
* .appelltt (the - plaintiff) :—The mertgage-debt was contracted for the

penefpf the Chinehvad savasthan. The debt was contracted to pay off
' prior frges on the. property, which were properly incurred for :the
| @urpo‘ of the savasthan. -The savasthan property .is, therefore, liable
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1890  {or the debt so incurred—Narayan v. Chintaman (1).. Waeseek to enforce:
_ MAY 1, our mortgage lien by sale of the property mortgaged. .

[SARGENT, C.J.—If the -property is a rellglous endowment, how

APPEL- . you sell the corpus 7]
v LATE I rely on the case cited to support the charge created in . my client’s
CI‘;IL- favour.
15 B. 625, * [SARGENT, C. J.—What right had the mortgagor to charﬂe savasthan

property ? He was not a manager or trustes.]

As adopted son, Ganesh, the mortgagor, was the rlghbful heir and
successor of Shri Dharnidhar. His adoptive mother, Liaxumibai, was in
possession and management of savasthan during his minority. She was.
de facto manager, and ag such had authority to charge savasthan property
for necessary purposes. Qur mortgage is, however, ratified by Chinto.
in the award of 1881. TUnder that award the mortgaged villages were
assigned to Ganesh as his absolute propertyv. Whatever defect there
might be in his title at the date of the mortgage, was cured by the
subsequent arrangement embodied in the award. That award is binding
on Chinto and his successors. They are, therefore, estopped from
disputing the validity of our mortgage. Under the morbgage W6 are:
entitled to recover (1) expenses incurred with the consent and at the
instance of the mortgagor in defending his title; (2) payments made on
account of sudi; (3) costs of litigation with tenants to recover the rents.
Our accounts show whaf charges we have incurred in respect of each of
those itemns. The correspondence between the parties also throws light
on these points. As regards intevest, the rule of damdupat does not-
apply to a case like this, where the mortgagee has to keep an accoun’ of‘
the [682] rents and profits on the one hand and of the prlnclpal and mhérest

~ on the other. See Balambhat v. Sitaram (2); Narso v. Gopah (3)
- Krishnagi Raghunath Kathawle v. Lalsha(4).

Ganpat Sadashiv REao (with Pandurang Balibhadra), for the fwusbae
respondent,—The villages in dispute are devasthan property.: They were
granted by the Satara Raja for the maintenance of tha shrine at Chinch-

vad. The sanad creates an express trust for the benefit of the deity Shri
Mangal Murti—Sayad Mahamad Asaduila v. Venkaji Subrao Sholayur (5),
The Peshwa’s award sets aparbt these villages, among others, lor the
exclusive use of the savasthan. The decision of this Court in Ghz,mmm,
Bajam Dev v. Dhondo Ganesh Dev (6) conclusively shows that the p:jperty
in dlspute is burdened with a public religious trust. That decisih wag.
passed in a suit to which the Advocate-General, as representiys the
© public at large, is a party. . It is, therefors, binding not only on thejictual
parties to that sm(: but also on the. whole world At any rat( itis a

by s
sa'msfhan pronerﬁy The mortgagor had no title to the propertv, '.Er was.
he in possession ab the date of the mortgage He was not & majger of
the savasthan. He had, therefore, no authority ' to deal with Ylperty.

Assuming he had, there is no proof of legal necessity for the de f The-
award between Chinto and Ganesh was illegal and invalid. - ‘Chin) conld:
not, as a trustee, assign any portion of the trust. property o a Sanger..
The assignment was clearly ulira vires. .It dismembered the sa {’sz‘kan_,

(1) 5 B. 393 (396). - {2)'P. J. for 1883, p. 812, (3) P. J. for 1882,§337, .1
. (4) P.J. for 18883, p. 45. (5} P. J. for 1885, p. 75, - (6).15 B, 612
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property which had been applied in its entirety to religious and charitable
purposes ever since the date of the Pishwa’s decision. Bombay Act IT,
8. 8, cl. 3, forbids such an alienation—Prosunno Kumari Debya v. Golab-
chand Baboo ).

Jardine (with him Shamrao Vithal and Mahadeo Bhaskar Chaubal),
for Ganesh, the mortgagor appellant.—The ongmal of the [633] Peshwa’s
award is not forthcommg The copy that is produced in this case is in-
admissible. It is' a ecopy of a copy. It is taken from the Inam
Committee’'s record. The endorsement on the back of the copy clearly

shows that you cannob vouch for its correctness. It is, therefore, not safe

to act upon it. The present trustee, who has been appointed by the Court,
is bound by the acts of his predecessor. He cannot impeach the
validity of the award of 1881—Manikial v. Manchershi (2); Narayan
Khandu Kulkarni v. Kalgounda Bihrar Patel (3); Rupa Jugshet v. Krish-
nogi Govind (4) ; Gulzar Ali v. Fida Al (5). Apart from the award of
1881, I do not say that Ganesh had title to the property. The mortgagee
is entitled to be recouped the costs of suits filed by him against the

tonants for arrears of rent. He was in possession of the mortga,ged pro--

verty till the date of the award, when the mortgagor came in. The

mortgage-debt has been paid off out of the rents and profits of the property..

The rents recovered in execution of decrees against tenants alone amount
to over Rs. 9,900.

Rav Sabeb Vasudev Jagannath Kirtikar, in reply. —Chmbo plevented
.us from recovering any rents. The Mamlatdar issued an injunction at
‘ his instance, restraining us from collecting the rents. The decrees we
. obtained against the tenants were mostly for the year 1881. We have
given credit for what wa have realized under these decrees. .

g 4. V.

= JUDGMENT.
TELANG, J.—The first question which arises on this appeal is

‘ {‘Whe‘th_er the plaintiff is entitled to a decree declaring his mortgage-debt

to be well and. validly charged upon the two villages of Chinchouli and
Khar ‘Narangi. ' The trustee of the Chinchvad devasthan, who is a

respondent in this appeal, confends that no such declaration ought tio be

made, because as far back as 1744 it was decided by the Peshwa’s
Gove}?“menf that these villages must be devoted solely to the proper
expen
16347 Isupport of this contention, he relies upon an alleged copy of the
Peshv'h s award, which appears to have been recorded in the office of the:
Toam) jommission at the time of the mvestlgatlon by that Commission

. of themfanb of thesa villages. If that alleged copy is admissible in evid-.

ence, es contention of the frustee must be taken to be fully madeout,

upon 4 ¥ grounds set forth in the judgment of this Court in Chintaman.

Ba]a]n.c)ev v. Dhondo Ganesh Dev (6). -

’*G"nsel however, for the first respondent has objected to the recep-
tion i} 1vidence -of that document, on the ground that it is not shown.
to be«t. '(ODY: of any award of the Peshwa. And, no doubt, there is no
evideigv to show that the document is such a copy. It appears,
howe /¢, that the document in question was considered by the Govern-

ment go Bombay, which under Act XTI of 1843 was the tribunal appointed

(1) LI0A 145 . (2) 1'B. 269, (3) 14 B. 404, i
(4) SB. 169, . © (5) 6 A, 24. (6) 15 B, 612,: . . -
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to hear appeals from the Inam Commission; and' that the v111ages in
question were ordered to be continued to the Chinchvad devasthan in’
pursuance of the provisions contained in that document. It may well be,
that under such circumstances the document on the records of the Inam
Commission ought to be treated as ifself a fresh origin of title, without
proof of its being a copy of a document deriving its authority from the
Peshwa’s Government. Some of the observations contained in the judgment
of West, J., in Vasudev Pandit v. The Collector of Poona (1) would seam to
afford consxdemb]e support to such a view. It is not, howsver, necessary to
absolutely decide this point. . The original sanad under which the villages
were granted, is Ex. No, 148 in appeal No. 71 of 1886 in this Court. That -
document. after reciting that certain villages, of which Chinchouli and Khar
Narangi are two, “ have been held as inam by Shri Chintaman Dev on
account of the worship, jubiless, and feeding of Brahmans in honour of
the Shri,” proceeds to " confirm the inam as before,” and to ‘' direct that
it be continued to him and to his sons and grandsons from generation to
generation as it has been continued to ‘the Shri from former times.” Ik
seems to us, that, on the true construction of that document, the grant
may fairly be taken to have been made primarily as a grant to the reli-
gious foundation, and not to the particular [685] individuals named
for their own benefit. And it ought now to be so taken, when we have
regard to the documenfs to which our attention has been called, viz.,
Exs, 58, 156, 261, 263, and 325, in which the plaintiff and the firsh
defendant, the mortgagor and mortgagee, both refer to the villages in
question as propertv of the savasthan. :

It was, doubtless, argued that the documents referred to do not ﬂancuf;"“
that the villages were public charitable property. Upon the poinf now
before us, however, it is not material to consider whether the savasihan
is a " public” charity. That is only material under s. 539 of the Civil
"Procedure Code, but on the noint whether the property is alienable or nof,
Do guestion arises as to the “'public ” character of the charity, for 1t is laid
down in Krishnarav Ganesh v. Rangrav (2) in general terms that’ '*ziante -
‘of inams for religious or charitable purposes are generally held in: per-
petuity and eannot‘be alienad or incumbered.” See also Narayan v. Chin-
taman(3), and cases there collected. Again, the question as to the aature -
‘of the interest of the Dev famlly and the Chinchvad shrine in these v lages .
was decided by this Court in appeal No. 71 of 1886, And althouli the
decree in thab a.ppeal does not operate as a 7es judicata betweetfé the
parties before us, it is admissible as a piece of evidence under s. 42 4 tha
Indian Evidence Act, and that decree shiows, when taken, ag it ot jht to
be, in connection with the judgment of the Court—see Kali K¢ shna,lgagore
v. The Secretary of State for India in Council (4)—that these: Ha,ges
form part of the property of the Chinchvad devasthan. - Upon the- ihole,
therexore, we have come fo the conclusion that the two villages cox Srigsed-
in the mortgage on which this suit is brought must ia this suit be& old to
be devasthan properby, granted for religious and charitable purpos gand )

therefore, except under special circumstances, inalienable. le

But it was said that it is not open to the trustee-respondent b}lalre us
tio take this point, because he is estopped by the aci of his predecssor m
the trust, and for this argument the well known decision of Gpegn

(1) 10 B, H. C. R. 471, (2)4B. H. C. R. A. G.J. 1(7;,1?;
(3) 5 B. 393 (396). (4)16C.173 (188). o
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in Maniklal v. Manchersha (1) was [686] relied upon. In that case the
plaintiff, a trustee of certain charitable property, sought the help of the
Court to annul an act of the previous trustee in mortgaging the property
of the charity to the defendant. Mr. Justice Green thought that the
plaintiff was not entitled to maintain the suit, which he considered could
only be sustained either by the cestuis que trusts or the Advocate-General.
Assuming that decision to be correct, it has no application to the case
before us. - In the first place, the trustee of the charity does not come here
as a plaintiff, as he did.in Maniklal v.. Moz o :._?:ﬁég_.npgars only as a
defendant te dispute the right. «fr’the D}E'LD*‘% o }}ehm’,e hi; :iBBﬁ\u ‘

the propertry di e savasthan. ,Sg,eci?’ L R

-5ndly, feligious property is regarded as’

~*pelonging to theﬂ idol” a8 § Fotitions entity—compare Manohar Ganesh
Tamb_ekar v. Lejimiiam  Govindram (2)—and there is, therefore, strictly
8peaking, no living cestui que trust to sue in respect of such property.  And
as to the Advocate-General, prior to the Civil Procedure Code of 1877, there
was no authority, that we are aware of, for his instituting or sanctioning

a suit in a Mofussil Court. If, therefore, the view of Green, J., were
strietly applied to cases in the Mofussil, and the right to sue in respect of
breaches of trust of religious property confined to the Advocate-General
or the cestui que trust, such breaches would prior to the Code of 1877
have remained without any remedy whatever. In Radhabai v. Chimnags (8),

. however, Westropp, C. J., and Kemball, J., held, that in such cases a
suit might be maintained by any one who was a worshipper of the idol
:whose devasthan was in question. If, then, any worshipper might institute
‘g;,h a suit, the person whom the Court has appointed a trustes of the
_suasthan, after ordering the removal of a defaulting trustee in a suit
 devaoted by the Advocabe-General, would seem a fortiori to be entitled
. .protige such a defence as that we are now considering, Further, it is
 to 1 remarked that in the case before Green, J., the act of the trustee was

"o bdered by him to bse “‘a proper and reasonable exercise of her office as
. eonve,’. It may well be, that a succeeding trustes should not be allowed

« fruspeach a former trustee’s act when it is one of that character, without
to idlowing, ‘as a logical conseaquence, that where the trustee avowedly
its £¢ acts in breach or repudiation of the trust, such act should he
[63%g by estoppel upon bis successors in the trust. To apply that to

4 binﬁiets of this case, when Chintaman Bajaji parted with these two

. » the fig in favour of Ganesh Dharnidhar Dev, he was apparently acting

viilag owner of the villages, and not as frustee of them. on behalf of the
a8 fuivad savasthan. He was certainly not professing to act as trustee,

- Chindleast impliedly he was repudiating the trust. Any estoppel, then,

-and & upon himin consequence of that act, would be binding, not on
bindir‘ceeding trustee who says Chintaman Bajaji was not full owner,
the siChintaman Bajaji's legal representatives in his personal capacity.
_but 0}? of Maniklal v. Manchersha, therefore, doss not, in our opinion,
The cdthe . trustee-respondent from claiming the decision of the Court
preverbase as to the religious character of the property. And we may
in this point out that in the case of Narayan v. Chintaman, already
furthehereditary frustee, who was the son of a deceased trustee, was

- cited,bd, in ‘execution, to dispute the right of the decree-holder to
, perm‘:‘; his-decree against the trust property, although the decree had
enfori-the debt to be charged on such property by virtue of cerfain
~declafses . passed to the decree-holder by the deceased trustee. The
morbg.,’ :

pd, 269, + (2 12 B. 7, ©8) 3 B, 27,
4929
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decree-holder was there held entitled o his remedy against the son only
as heir of his father in his own personal capacity.

The next question that arises is whether, assuming the property to
be religious property, and that the trustee-respondent is not estopped
from relying on that circumstance as against the plamtlff the latter hag
given evidence of circumstances justifying the mortgage in suit asa charge
on religious property. The plaintiff contends that he has done so by the
evidence contamed in" Exs: 303, 308;°310, 368, 389, 590, 392, 893, 440,
441 - We are »o dxspo'[/"' ,{,va# those exhibits as sufficient evidence

ot tha v e ard mrtggge o ’%ahura,o, which was paid off

sy vaerinbney raised on the <Hon, '
bv means of the mortgage now in queésu:. ‘Zas actually apjnlicd towards
e Chinchvad shrine. But

the performance of religious celebrations aﬂ
even assuming thab the money was so applied, SHES-IT 50 aubhombv for
holding that any one, obther than the duly authorized trusnee. can alienats
by [638] sale or mortgage the property of a religious trust. And there can
be no doubt in this case that the mortgagor here was not a duly authorized
trustes and did not even claim to act as such, Upon both grounds,
therefore, the Court cannot give effect to the mortgage in dispute as against
the property of the Chinchvad devasthan. Aand the question in the appeal,
therefore, reduces itself to a mere question of aceount betwean the plaintiff
on the one hand and the first-defendant personally upon the other.

On this branch of the case, the plaintiff claims to be allowed in
account, several items disallowed by the Subordinate Judge. -Firstly,
he claims the amount alleged to have been paid by him in respeet of the
judi on the two villages for the year 1875-76. The Subordinate Jipso "
has disallowed this item, on the ground that the plaintiff, not having Hge’
in posseseion when the pa.yment is alleged o have been made, wasen.
bound fo pay the amount, and *‘the mortgagor has not at all been benaob’

. &d by the payment.” As we axe of opinion that the plaintiff has nofit- -
hie mortgage obtained any inberest in the villages themselves, the: plai by

can only succeed in this claim as against the defendant personally . inbiff :
present suit by showing a contrach, express or implied, on the .part othe”
defendant to pay the amount. No'such contract appears to be alleg:the
proved. . We must, therefore, uphold the decision of the Suborid or
Judge on this point. .. . |nate
The same remarks, in substance, apply to the amounts. a .
to have been returned by the plaintiff to the tenants for the purrleged’
paying off the Government dues. The evidence as to this returryse of
albogether satisfactory, but even were it oi‘fherwise, it would hardlyls nob
anybhing more than an allowance of the item in the mortgage acequstily
-one had to:be taken. 1 would not justify the award of thab :dnb, if-
nearly Rs. 516, as against the defendant personally. ount,

As regards the next group of items, viz., the sums spenb for -
the various suis and proceedings instibuted by the plaintiff, the josts of-
natbe Judgehas disallowed them all, onthe ground that the nro}tbordx-
were all improper and against public policy. We:are unable tcedings -
thig view. The correspondence between the parties certainly iaccept -
that some [638]) procesdings were instituted by tha plaintiff at thiicates
desire of the first defendant himself. And we cannot look upopecial
proceedings as of the character attributed to them by the ‘Subothose. -
Judge. They may be open to some of the criticisms made upon t}ma.te
him, but they are not in such a sense immoral as to require thim by .
o refuse to enforce the defendants’ liability, if any, .in res 'Court

' 430 fct of
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them to the plaintiff. The question, however, arises whether there was
any such Hability on the part of the first defendant to pay the costs of
those proceedings to the plaintiff. The mortgage-deed itself provides that
the costs of any proceedings necessitated by the default of fenants in

payment ‘of rents should be deducted from the revenues. Thersis no

-express promise by the defendant to personally pay fhose expenses, and

‘in the face of the exptress provision in the deed for one mode of payment

it is difficult to imply any other mode. And if no such implication can
ba drawn, it follows that as against the defendant personally the plaintiff
is not entitled to claim the costs of proceedings against tenants. Upon
the materials before us, however, it would appear that there were proceed-
ings of a different nature also instituted by the’ plaintiff, the costs of
which he claimsg in this suit. Bub the defails of those proceedings cannot
be ascertained from those materials, and this Court is not in a position
o see which, if any, of ,those proceedings were - expressly called for or
sanctioned by-tha defendant in the various letters to which reference hag
~been made in argument. It appears to us that where any particular
proceeding is shown to be exzpressly called for., or sanchioned by the
defendant, the costs, properly incurred, of and incidental to that proceed-
ing may be allowed against the defendant personally as on an implied
contract. The amount of such costs must be ascertained by the Court
below. These remarks apply to the items'marked 2and 8 by the Subordinate
Judge.

\
Passing now to items 3, 4 and 5dealt with by the Subordinate
Judge at p. 9 of his judgment, Rao Saheb V. J. Kirtikar for the
appellant does not press for them, and the Subordinate J udge’s order
a8 o them  will stand. Item 7 relates to proceedings agamsn tenants
which the Subordinate Judge has characterized [640] as “fictitious,
and eclourable, and collusive.” We have already stated that we cannot
agree with the Subordinate Judge in thinking the proceadings to be
of such a character as to justify the Court on the ground of public
polxcyfm refusing to enforce the liability of the first defendant in res-
pect o them. The item was not seriously contested by Mr. Jardine,
and it will be allowed to the plaintiff. Item No. 6 is not one which can
be prperly charged against the defendant personally ; although it might

have leen allowed to the plaintiff in the ascount of the mortgaged villages.

"Upon'tem No. 1 _we see no sufficient reason for dissenting from the order

of the )Ea‘zbordina,te Judge, tc which, indeed, Mr. Vasudev hardly offered-

any sexous objection.

TL\, next question fo be deals with is as to whether the rule of damdu-
pai E}S g)perly applicable to this case or not. In Nathubhai v. Mulchand (1);
the Co
rentbs an! profits on theother, ‘it wouldbe inequitable that the interest should
cease wien it amounts to the same sum as the principal, if the rents and pro-
fits contnue to be charged.” The rule thus laid down has been since uni-
formly filowed in this Court. But the ground of equity upon which thatrule
g rested:does not justify a decree in favour of a mortgages for more than
double te amount actually advanced; it only prevents the rents and pro-

* fits beim deducted from the amount so doubled.. If, then,the whole account

of the aortgage is taken first independently, of the rule of damdupat, and

it is fou%d that the balance at foot of such account after deducting rents:

(1) 5 B.H.C,R. A. C. J. 196,
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13@]0 - and profit received is more -than double. the principal, the ground of the
_ 4tay 1. decision in Nathubhai v. Mulchand does not require the whole of such
~ ——  ‘balance to be awarded, while the rule of Hindu law, on which a modifica-
APPEL- tion was said to be engrafted by that decision, does require the amount of
LATE the award to be limited to double the principal amount. But, in truth,
CIvIL what the Court in Nathubas v. Mulchand spoke of as a restriction on the
——  application of the rule of Hindu Law may fairly be looked at as no restrie-
15 B. 625. tion all, but an enforcement .of it in the form laid down in Dhondo v.
» Narayan (1). (6311 For each item of rents and profits received by fthe
morbgagee can properly he regarded as a payment by the mortgagor,
"and the rule of Damdupat as expounded in Dhondo v. Narayan places
no limitation on the aggregate amount of such payments. It is only
when the final payment comes fo be made in satisfaction of the whole
mortgage-debt that there is room, in such a case as the present, for the
application of that rule.

In the case of Balambat v. Sitaram (2}, an oplmon appears to have - o
boen expressed by the Court that where the nature of the contract agy”
originally made by the parties contemplates the mortgagee keeping An
account, the rule of damdupat does not apply. But the cxrcumsﬁanaras of
that case are not very clear, nor are any authorities cited.. It i not, -

- therefore, easy to determine the precise ground of the opinion alluéed fo.
In Nathibhai v. Mulchand and the later cases in which that decision hag
been followed, the ratio decidend: is not stated so broadly. And wedonot !
think that the rule can be supported in the general form in which |
Mr. Vasudev contends it was laid down in Balambhat v. Sitaram. ‘

Upon the whols, therefore, we have come fio the conclusion thaft the . .
plainsiff is entitled to have interest added to the principal amount advanced -
o .by him at the rate stipulated in the mortgage-deed, and to appropriste the :
B rents and profits received by him in or towards satisfaction of such inserest; !
but that after sueh appropriation, if the amount of interest now due and
payable on foot of the mortgage exceeds the amount of principal, the decresa
on that part of the elaim must be limited to double such principal a ounf,

- Itis now necessary to consider the points made on behalf of Ganesh,
"the defendant-mortgagor. It was first contended that the plaintiff (moru-;
gagee) must be taken to have been fully paid off, as he signed the writ of
possession in favour of the defendant issued under the decree obtahed by
him against Chinto Bajaji. It is to be observed, however, that theaward,
according to which that decree was made, and presumably also thidecres
itself, expressly recognises the mortgage to the plainfiff as sfill ’{[642}
subsisting mortgage and provides for its satisfaction. The sngr jture of
the plaintiff, therefore, to. the writ (Ex. 340), does not afford ny real
" ‘support fo this contention on behalf of the defendant. As regards jhe oral
evidence relied on to show that the plaintiff has . received morefrevenue
than he has given credit for, it is not of such a definite tangible aracter
as to lead the Court to the conclusion that .more was receivel by the
plaintiff than he shows by his accounts, as to which the Subordinge Judge
observes that they are 'guite accurate. The detailed nature pf those
accounts furnishes a strong ground for believing them, and they five been
proved by the evidence of the plaintiff as well as the evidence andaceount
books of Mr. Dhamankar.” And as regards actual receipt of the ents; of
the property, we think the dates show that the case of the pla.lniff i the

|
7

() 1B.H.C.R.47. . = . (@R for 1883, p. 81,
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true one. On the 4th of December, 1875, the order of the Mamlatdar (Bx.
185) is made directing aid o be giveu to the plaintiff through the Revenue
Department for recovery of the rents. On the same day Chinto issues his
notices to the tenants forbidding any payment to the plaintiff (Fx. 439).
Thereupon further proceedings take place in the Revenue Department,
which end ultimately in a refusal by Government to aid the plaintiff. (See
Exs. 331-—2.) The next proceeding about possession and receipt of rents dig-
closed in the evidence takes place in January, 1879, when Chinto applies for
and obtains an injunction from the Mamlatdar’s Court against plaintiff’s
recovering rents from the tenants (Ex. 3). The explanation of this
renewed activity on the part of Chinto is doubtiess to be found in the
attempts indicated bv Exs, 210 and 283 (26th November. 1878) to
induce the tenants to recognise the plaintiff in spite of all that had
happened before. The success of those attempts doubtless compeiled
Chinto to take steps to enforece and preserve his own rights. It
would thus appear that in 1875-76 the plaintiff probably obtained
merely what was equivalent to an order for possession, which was

_ never in fact enforced, and was in the end practically cancelled ;

and that in November 1878 he got at the tenants in some way and

-recoived ‘rents from them; but was in January, 1879, prevented by

the Mamlatdar’s injunction from continuing to do sa. So that if
[643] was only from the latter end of November, 1878, to the beginning of
January, 1879, that the plaintiff actually received the rents and profits

iof the two villages in question. And it is to that period that the items of

reverdus mentioned in Exs. 371—>5 appertain. As to those Exs, 371—5,
we do not think that the contention on behalf of the mortgagor is correct.

“~Taking the whole of the plaintiff's answers together we think fthe fair.
.fresuib of hig deposition, Tx. 851, is that the items in Hg, 371 are not all
‘items of realized revenue comse to his hands. That bemg our view, and it,
- also'appearing o us that the Rs. 20 per candy mentioned in Bx. 233 is the -
. proper rate at which the grain received from the tenants alluded %oin

that, exhibit should be valued, and not the Rs. 40 mentioned by the
plal!? Hff in his evidence, we are unable to accept the contention of the

We
has

mst therefore, hold, on .ths evidence before us, that the defendant
3t succeeded in surcharging the plamtl 's account and showing that

‘ mor»Lragor that the plaintiff’s figures are on his ownshowing untrustworthy.

“-theloyn has been paid off. especially as in July, 1881, when the award
. was pade between the defendant Ganesh -and Chinto, provision was

a.chualy wade for the rena.vment of the plaintiff’s mortgage. If the defend-

. ant’s yresent contention is correct, this wag entirely unnecessary.

on the whole, therefore, we must hold that the plaintiff is entltled
to recq’ st the amount due to him on taking an account on the principles
already'aid down. As the pleaders for both parties ask that the case

. ghiould Yo sent down to the Court below in order that the account might be

there td'en, we must reverse the decree of the Subordinate Judge and send

" back th case to him for a fresh decree to be made after taking an a.ccounti

in dccodance with the principles laid down in this judgment.

’ A°1;o costs, we think the trustee-respondent must have his costs from
‘the mo.,gagee, and the mortgagor must pay the costs of the morigagee both
in this! ourt a,nd in the Court below. .

Decree. reversed and case remanded
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