WIL] MIRALI RAHIMBHOY. v. REEMOOBHOY HABIBBHOY 15 Bom. 595
15 B, 594.
[594] ORIGINAL CIVIL.
Béfora My, Justice Bayley and Mr.’Justé’ae Farran.
MIHALI RaHIMBHOY (Original Plaintiff), Appellcmt v. BEH-

MOOBEEOY HABIBBHOY AND OTHERS (Original Pluintiff and
Defendants), Bespondents.® [10th April, 1891.]

Decree~Fraud—Sett¢ng aside decree—Practice— Procedure— Civil Procedure’ Code .

(Acf XTV of 1882), ss. 11,462 and 623 —Infant—Minor—Suit by infant plaintif
against executors for admm@stmlwn-—Compromzse of suit by guardian—Objection to
exelutors’ accounts withdrawn by guardmn—Fraud—Ooerczon—Decree atterwards
1m,)eached by mﬂmt—Decree how set aside,

j Ah administration suit filed in 1870 a.ga.mst executors on beha]i of thtee infant
plaintiffs was referred to the Commissioner to take accounts of the administration
of the estate by the defendants. In August, 1876, and befors the taking of
‘accounts was concluded, the plaintifi’s guardian withdrew certain surcharges and
lobjections which had been filed to the defendants’ accounts and compromised
tha suit, The Commissioner then made -his report, which, with the consent of
all parties fo the suit, was confirmed by the Court on the 13th January, 1885.

Ouxe of the plaintiffs attained his majority in December, 1887, and on the 15th
March, 1888, obtained a ruls calling on the defendants to show cause why the
proceedmgs in the Commissioner’s office subssquent to Angust, 1876, should not
be set aside, and why he should not be at liberty to proceed with the accounts
filed in the Commissioner’s office. -He alleged that the enquiry before the
Commissioner had not been conducted in the interest of himsell and the other
infant plaintiffs ; that their guardian had been induced to withdraw objections
and surcharges by the threats and coercion of the defendants, and that.the
compromise had not been sancticned by the Court, . He contended that -the
proceedings before the Commissioner had been a sham,

Held that the rule shouldsbe discharged. The decres was regular in itself a.nd
on the face of it correct, and it could only be set aside by a regular suit, - -

Por PARRAN, J.—The only modes of setting aside a decree prescribed by the
Indian Code of Civil Procedure (Acb XIV of. 1882), are by review under g, 623 and
by suit under s. 11.

{R.; 19 B, 571 (576, 577) ; 36 B. 77=13 Bom. L.R. 573=11 Ind, Cas. 568 ; 3 C.L.J.
119 (130) ; 10 C.I..J. 420=13 C.W.N. 1197=2 Ind. Cas.129; 17 GPLR 147
(154) 37 P.R. 1903.] - .

APPEAL against the order of Scobt, J.," dated 6th Sepbember, 1888 :

see tHe cage reparted under the name of Kammalz Rahimbhoy v. Rahim-
bhoy Habibbhoy, in I. L. R., 13 Bom., 137.

.| /This suit was filed in 1870 by Rahimbhoy- Dharamsey, as the father
apni. guardian of the appellant and his two brothers, Karamali and
Ibrihim, against the defendants,  ag executors of the will of Khan
Mahomed Hubibbhoy, to recover the arrears of a certain monthly

allowance which they claimed under the will. The suit [595] wag

referred to the Commissioner to take accounts of the administration of
the egtate by the defendants. Accounts were duly filed by the defendants
in Tebruary, 1874, and in June, 1874, objections and surcharges to the
[accounts were filed on behalf of the infant plaintiffs (Karamali, Ibrahim
tand Mirali). In November, 1875, Rahimbhoy . Dharamsey died, and on
'the 4th April, 1876, his mother, Kajbai’ (grand-mother o[ the mfa.nt; plam-
tlffs) wag appointed guardian of the plaintiffs.

The Commissioner made };us report on the 81st March, 1884, and it
was conﬁrmed by t;he Gourt on the 13hh Ja.nuary, 1885 The a,ppellant
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attained his majority in December, 1887, and on the 15th Mareh, 138&;
took out a rule calling on, the defendants to show cause why 'thel proreed*
ings in the suit subsequent to August, 1876, should not be set  aside’s d
why he should not be at liberty to: proceed with the accounts. filed in. tia
office of the Commissioner. He alleged that the inquiry before the Commis¥
sioner had npt been conducted in the interest of himgelf and the other mfa,nt*f
plamtlffs but had been compromised by the partles that his guardian,
Kajbai, had been induced by the threats and coercion of the deferidants to
withdraw ob]ectlons and surcharges which had been lodged to the| defend-

.ants’ ‘accounts ; and that the compromise had not been sa.ncthned by the

Court.. He conhended that the proceedings before the Commitsioner had
been a sham.,

The rule was argued before Séott, J., ‘who held, upon theievideace,
that the plaintiff would have been * entltled to impeach the decree fmd to
re-open the accounts if he had proceeded in a proper mannar by an
application for review or by an original suit.” He was of opinion, however
that he was * precluded by authority from such a decision on aceount of
the irregularity of his (the appellant’s) present procedure.” =He ‘adcord:

_ ingly ‘discharged the rule (see I. L. R., 13 Bom., 137). .

The plaintiff appealed against the order of discharge.,
Badrudin Tyabsi and Kirkpatrick, for the appellant.
Latham (Advocate- General) for the respondents.

The followmg authorltles were cited . :—Simpson on Infants, p 512 o
Daniell’'s Chancery Practice, Vol. I, p. 180 (6th ed.); Rajagopal ['596]
Takkaya Naiker v. Muttupalém Chetti. (1); Eshan Chundra Saﬁoob V.,
Nundamoni Dassee (2) ; Bibee Solomon v. Abdool Azeez (3) ; Sharat Jhun-
der Ghose v. Kartik Chunder Mitter (4) ; Keisall v. Kelsall (5) ; Morison v.
Morison (8) ; Davenport v. Stafford (7) ; Brooke v. Lord Mostyn (8); Flower .
v. Lioyd (9) ; In re Hoghton ; Hoghtonv Fiddey (10).

JUDGMENT.

BAYLEY, J.—This isan appeal.from an order of Mr. Justice S(’Cf"/
discharging the rule calling on the defendants to show cause why! t‘\q
proceedings in the suit subsequent to the month of August, 1876, should’
not be seét aside and why the plaintiff should not be at liberty to proeead
with the accounts in the Commissioner’s office. That is the form qf tibe
rule taken oubt by the 'plaintiff: It does not allude to the decretal omlel'
made on the 13th January, 1885, with the consent of all the parties by w: hmh'
the Commissioner’s report was confirmed. = If is clear, however, that; ’Jf :\a’

rule were admissible, the rule taken out by the plaintiff ought to have beem
a rule toset aside thab uecree and- to re- open the accounts. =4

"The mode in which an mfanh may lmpeach such a decree as this is la.ld
down in Daniell’s Chancery Practice. (6th ed. 2y, Vol. I, p. 180, and in the

passage cited by Mr. Justice Scott from the case of Morison v. Morison (6.}

These authorities state clearly that in such a case as the present, viz., where}

the decree is regular in‘itself and on the faee of'it correct, it can only be seti

aside by suit.

1) 8'M. 103 . (2) 10 C. 357 (367) : (8) 6 C. 687.

‘(4) 9 C. 8107 (5) 2 M, & K. 409, - {6)4 My. & Cr. 215
-{7) §-Beav.-503. (8)2DeG.J. & S. 373. -(9) L. R ‘6 Ch.D:-297,

(10) L.R. 18 Eq. 573.
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». The following paragraphs,of’the plaintiff’s affidavit indicate the nature. . 1891
of the relief hié asks for in the present proceeding.:: He: §aysi— . . .. .APRIL 10,

“I have carefully examined ‘the aceounts filed by the ‘defendants, as i
Well asg the surcharges filed by my father the said Rebmoobhoy Dharamsey, ORIGINAL
and I am able to say that if my guardian had properly procseded with the CIVIL..
surcharges, and had they not been withdrawn under the arrangement and 15 B. 594
in collusion with the defendants, a major portion of the surcharges toa B
very large extent would have been proved, and the estate in the hands of
the defendants would have been. found to.be [697] considsrably greater
than the Commissioner was with the ev1dence before hlm compelled to
find.

“28. I sav my guardian, Kajbai, was a mere dupe in t;he hands of the
defendants Rehmoobhoy Habibbhoy and Ahmedbhoy Habibbhoy, and that
the objections and surcharges which had been filed by my father as aforesaid
during his lifetime were withdrawn by her under the pressure and influence
o ﬁhe said Rehmoobhoy Habibbhoy and Ahmedbhoy Habibbhoy and in
Cu. on with them, and thafi the arrangement to abandon the enquiries
afore. " wasa fraud upon me and my brothers and sister ; and I therefora
pray tha, 9 defendants’ accounts be re-opened and that I may be allowed
to proce‘;k " the objections and surcharges, and that the Commissioner
may be direc}\\o ‘w0 to go into the enquiry as to the non-conversion of
the testator’s pr - and the consequent loss to the estate, which enguiry
was abandoned as a.._ <aid by my guardian.”

'He complains that~._ ~uardian, Kajbai, withdrew the ob]ectnou to the
accounts in consequence™.,  “assure brought to bear upon her by the
defendants. - In other words,. ..'leges that he has discovered that his
interests were sacrificed and that h._ s defrauded by the decree of the 18th
January, 1855, . If these allegamonsx\‘ ~ proved, the decree ought to be
sob aside; but we think that tha ptopel\ de of impeaching the decree
is by a regular suit, and not by an interloctite, . nroceedmd such as this.

There appears to . be no case directly in D\(\,\ . The passage : which
has been cited from Eshan Chundra Sdfoos v. Nuna.. s Dassee (1) seems
apparently to favour the plaintiff’s contention, but it appears onlv to have
been a dictum not relevant to the question declded in the ca,“e nd upon -
a point which had not been ‘argued.

With regard to s. 462 of the le Procedure Gode (Act XIV 01‘~\ 4).“
I do not think that section has any application to the point arising h\eu\\
I am not prepared to say there was any compromise between the parties.
What was done was done under the adviee of counsel, and would seem to
amount to this.; that being very uncerbain whether there was evidence
sufficient to prove the ob]ectslons lodged to the accounts, the" ob]ectmg
parties absta.med from pressing those objections.

" Tam of opinion. ﬁhab the order a.ppealed from i 1s right, and ougbb to

be affirmed.- v

[598] FARRAN, J~I am of the same ‘opinion. The allegahxons
made by the plaintiff, upon which he bases this application, ars, in effect,
that his guardian, Kajbai, was coerced by the defendants to withdraw the
surcharges and objections which- other\mse gshe might and could have
- gubstantiated.

Now it is true.that the proceedings referred to. were proceedings in
the ofﬁce of the Gommlssmner for ta,kmg accounﬁs. . Th&ﬁ circumstance,.

(1) 10 ©. 357.(367).
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however, doss not affect the matter ; and the question which arises here is

APRIL 10, to be congidered and dacided in preclselv the same manner as if the proceed-

ings had taken pla.ce in Court. A decree has been duly passed in proper

ORIGINAL form, which prima facie is in all respects correct, but the plaintiff’s case is

Crvin.
15;3. 594,

that important evidence was withheld from. the Court which made this
decree, and that it was Wlthheld becauss of coercion and pressure brought
to bear upon one of the parfies to the suit.

It is to be observed that. this appl1cab10n is not made under the
Civil Procedure Code. By that Code a decree may be set aside by
review. This application, however, cannot be regarded as an appli-
cation for review, for the plaintiff does not allege that he has evidence
to produce which, if taken, would result in a different decres from that
which has been passed. . He does not do that. He contents himself with
simply allegmg that the decree complained of has been obtained by
fraud. It is clear, therefore, that if we consider it as made under s. 62%
of the Code, this application must fail..

The only other method of procedure provided by the Code fer AA

_suif under s, 11. These are” the only two courses open to th ntiff

under the Code Whlch_ prescribes the procedure to be fol* « by the
Courts in India. Itis plain that the course adopted bv . plaintif.f in
making the present application is different from either © .dese two, and
does not fall within any of the provisions of the G- .i"Civil Procedure.

But if that is the case, we are’ then throw " .ack for guidance on
English practice and English autbority. T+~ _<¢lear, however, that in
England a decree attacked for.fraud muqf‘ _itacked by suit, and if for
error by bill of review. Flower v. -, () is [599] conclusive upon
thab point, but all the ‘English cace ... e’ to the same effect.

The only Indian auhhomf‘ ’ whlch we have been referred is the

“case of Hshan Chundra Safe /Nundamom Dassee (2). But the passage

relied on in the ]udgmenf’ _avered in that case is not clear. - It is possi-
blo, as Mr. Jusﬁlcm Qe 4 /observes, that the application referred to by
Garth, C.J., is an+ /matlon for review. If, however, that is not so, the
passage is moraly 4 dictum and is not o be regarded as an authority.

. The~ "se-have been. referred to the case of Rajagopal Takkaya
Naike Auttupolem Chetti (3). Bub in that case there was erroron
the o of the proceedings. A review should have been applied for, and
T _aagine the Court did treat the application as one for review. The cases

“of Bibee Solomon v. Abdool Azeez (4) and Sharat Chunder Ghose v. Kartik

Chunder Mitier \5) show that in India, as in England, the practice in
such cases as the presenf is to proceed by regula.r guif. ~ I think the
appeal fails, .

Ameal dismissed.

"Attorneys for the appeilant :—Maessrs. Payne, Qilbert and Sayans.
Attorneys for the respondent :—Messrs. Tobin and Roughion,

Lo

(1) L.R. 6 Ch.D. 297 (2) .10 C. 857. 18)°3 M. 108+
(4) 6 C. 687 {5):9.C. BIC.
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