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due notice on tha 24th March, The information which he failed o afford
was not information which the Municipality were empowered by cl. 1 to
.call for; and the Municipality could not legally prohibit the building of

the house for failure to furnish information whieh thsy could not legally’

.call for, If they bad ecalled for information as to the limits of the
proposed building, they would have been within their rights, and if he had
refused to give that information, the - convietion would havs been good.

But they asked more than that, ‘and their demand was outside the Act
altogether. - We reverse the conviction and ‘- senfence, and direct the fine.

paid to be refunded.
Conviction and sentence revérsed.

15 B. 519.
[519] APPELLATE CIVIL.
Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy.

MaDEAVRAV MANOHAR (Original Defendant. No. 1), Appellant v.
ATMARAM KESHAV AND OTHERS (Original Plaintiff and Defend-
" ants Nos. 2t0 9), Respondents ; AND BALVANT BAJIRAV AND OTHERS
(Original Defendants Nos. 3, 4, 6, T and 9), Appellents v. ATMARAM
Keseav (Original Plaintiff and Defendants Nos. 1, 2, 8, 10 and 11),
Respondents.* - [9nd December, 1890.]

Suit for partition—Cash allowances payable from the Government Treasury——Saran-
jam-—JImpartibility—Custom of the family as o partibility—~Vadil—Vadilki-—
Senior member of the family~—Right of eldership—Amount sel apart for the cele-
bration of o festival—Separate celebration of the festival after division—Haupenses
of the separate celebration—Hxpenses of collecting the saranjam and pension incomes
—Omission of the lower Court to passa decree for partition among all the co-
sharers—Decree for paviilion among the co-sharers passed in appeal.

Saranjams are prima facie impartible, the holders being required to make a
suitable provision for their younger brothers. Where, however, it appeared that
the members of a family had treated saranjams as partible over a long period of

family estate, which consisted both of incomes and saranjams,

Held, that the Court was justified in concluding that the saranjams were
either originally partible or had become so by family usage.

The plaintiff, an undivided member of a Hindu family, sued his co-sharers for
division of saranjam and other family property. The defendant No, 1 contend-
ed that the saranjam was impartible. 1n any case he claimed to retain certain
sums in his capaclty as the eldest representative of the family for the performance
of certain offices:

Held, further, that the noht of wdzlkz (eldership) had not lost its original
character of impartibility, a.nd that it was impartible and transmissible to the
eldast representative of the family.

‘Where in a suit for partition a cerfain sum was claimed by the eldest repre-
sentative of the family for the purpose of celebrasing a certain festival,

Held, that the branches of the family being completely separated, each branch
would celebra.te the festival apart and would neocessarily require funds for iis
separate celebration, and that, therefore, the sum claimed by the eldest repre-
sentative for the celebration of the festival could not be left undivided.

The Court of first instance having omitted to decree the shares of the defend-
ants other than defendant No. 1, who demanded partition, their shares were
declared and allowed in.appeal.

" » Appeals, Nos, 109 and 111 of 1884,
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Ramchandra v, Venkatrav (1) and Bhujangrav v. Malojirav (2) referred to,
[R., 30 B, 101 (107) =7 Bom, L.R. 659 ; 5 Bom. L.R. 983.]

[520] THESE wers appeals from the decision of Khan Bahadur:
M. N. Nanavati, First Class Subordinate Judge of Poona.

Suit for partition of saranjam and other property.

The plaintiff, Atmaram Keshav, sued to have his third sharein the
ancestral property in dispute, consisting of saramgams, nam lands, cash
allowances, lands, houses, &c., partitioned. Defendant No. 1 was the
plainiiff’s uncle. The plaintiff alleged that defendant No. 1 had succeeded
his father, Manchar Bhivrav (the plaintiff’s grandfather), in the manage-
ment of the property, and that he had refused to give the plaintiff his
share.

Defendant No. 1, Madhavrao Manohar, contended (inter alio) that the
pension and saranjam property was legally and aceording to the custom
of the country impartible, and that, therefore, the plaintiff was not entitled
to any share thereof. In any case he claimed, as eldest representative of
the family, to retain a sum of Rs. 1,200 as *' vadilké {right of eldership)
and Rs. 600 on account of expenses of the Ramnavmi festival. He also
claimed to be allowed certain other ibems set forth in his defence.

On the issues framed, the Court of first instance found (inter alia)
that defendant No. 1 had not acquired any property, that out of the cash
allowance he was not entitled to any amount on aceount of vadilki (right.
of eldership) and Ramnavmi~ festival, that the saramjam and pension

- allowance in dispute were divisible, and that the plaintiff was entitled to-

recover his share as claimed in the plaint. ‘
‘With respect to the allowance on account of the Ramnavmi festival
and vadslki (right of eldership), the Subordinate Judge observed :— ’
* The first defendant is admittedly the wvadil (senior member of . the
family), but no evidence at all is adduced to show that even when the
members of an undivided family want to separate and are separated, still
it is the vadil alone that is entitled to perform the wutsah (festival), and:
that, therefore, heis entitled o have a certain sum seét apart to himself
for the performance of it. ¥ * *. Then; as regards the amount claimed
for vadilki (right of eldership), it would seem that the vadil (senior mem-

. ber [821] of the family) used to draw Rs. 1,200 for vadilki. * *

. But the plaintiff says that it mattered little that the first defendant drew
the amount, and that he himself - did'not get any share thereof, since he
wag an undivided member of the -family, and was enfitled to get his.
share thereof whenever he asked for it. -The law of wadilk: (right of
eldership) does nob obtain now in other eases of saranjamdars or jaghir-
dars. 'The aliowance was made, as argued by the plaintiff’s pleader, for
services to be rendered to the Satara Maharaj,-and there being no Satara
Maharaj now, no services are to be rendered to him, and the service
ceasing, the property is divisible just like any other property. :Paragraph
25 of Exhibit * speaks of its division. The hishab yad (memo. of account) of
Pousk Shuddha 3rd, Shake 1761, (Ex. 153) produced by the ninth defend-
ant * and proved by him and referred to in paragraph 25 of Ex. 93, the
genuineness of which is beyond dispute, shows also the division of the
sum. The amount comes out of property contended by the first defendant.
to be indivisible. If this property be satisfactorily and rightly held to be:

(1) 6 B. 598, ' (2) 5 B.H.C.R. A.C.J. 161.
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vdwxslble, there can be no doubt about the- divisibility of this amount of
Rs. 1,200 * * It is only the saranjam and pension that are contended
by the first defendant to be. indivisible, the rest of the nroperty in suit
"being admitted to be divisible * *, The fact of previous divisions
.being indisputable, the first defendant’s pleader simply said that they
‘were not binding on his client. But his own conduct cannot but be
binding on him; and 8ri Gajapathi Badhika Patte Maha Devi Goru v.

Sri Gaiapathi Nilamani Patia Maha Devi Garu {1) shows that an amicable |

partition is binding on descendants, and Periasams v. Periasams (2) shows
the effect of a family arrangement regarding property once indivisible.
‘Therefore, even if the saranjam and pension in this case be supposed to
‘have once been indivisible; there can be no doubt of their divisibility now.”
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Against the decres passed by the Court of first instance defendant

No. 1 preferred Appeal No. 109, and. defendants Nos. .3, 4,5,6,7 and 9
preferred Appeal No. 111 to the High Court.

[522] Branson (with Mahades Chimnagi Apte and Bamchandra Ganesh
Mundle), for the appellant (defendant No. 1) —Saranjams and allowances
made in lieu of saramjams are impartible, the holders being required. to
make suitable provisions for their younger brothers— Ramchandra v.
Venkatrav (3). If, however, the Court holds that they are not impartible,
we contend that we are entitled to the wvad:ilki allowancs, whicp has all
along been made to the eldest member of the senior branch of the family.
That sum, namely, Rs. 1,200, should, therefore, be set apart for our use;
.50 also the sum of Rs. 485, which we say is our seli-acquisition, the
plaintiff and others not having assisted usin the litigation of which it
was the fruit, Provision should also be made on account of the expenses
of the annual Ramnavmi festival and Darbar expenses which we have fio
incur now and then for paying visits to and entertaining illustrious persons.
Expenses incidental to the collection of the saranjam from various Govern-
ment Treasuries should be deducted from the saranjam income. The
plaintiff has been awarded a larger share by the lower Court than he was
entitled to.

Manekshah Jehangirshah Taliarkhan, for the respondents (defend-
ants Nos. 3, 4, 5, 6. 7 and 9)—Saranjams are, no doubt, prima facie
impartible, but we contend that the saranjam in dispute is partible.
It was divided between the members of the family on several occa-
sions. There have been partitions ever sinece 1833.. The sum of
Rs. 485 cannot be the self-acquisition of deferdant No, 1, as he acted in
he suit as the manager of the family. No provision need be made for
the expenses of the Ramnavmi festival, as it may be performed separately
by the different branches, if they like. Thelower Court has not awarded
qus our shares. They should be now awarded.

Shantaram Narayan, for the respondent (plaintiff).—The sammam
in dispute has been all along treated as partible. It should, therefore, be
.divided—DBhujangrav v. Malojirav 4). The wvadilki allowance is also
partible. The sum of Rs. 485" is not the self- acquisition of defendant
No. 1; it should, thersfore, be divided. No provision need be ma.de for
.Ramnavml and other expenses.

[523] Hari Sitaram Dikshit, for the respondent ’defenda.nt No: 8\ —
'The saranjam in dispute is partlble, but not so the vadilki. But if the
Court holds that the vadilki is partible; we should be glven our sha.re in, lt

Branson, in reply. : ) o

(1) 13 M.I.A. 497, e (2) 5 1
"{3) 6B, 598, v Y C ~ (4) 5 B.H.C.R. AT, 161,
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JUDGMENT.

The ]udgment of the Court was delivered by

CaAnDY, J.—This is a suit for the partition of ancestral famllv
property consisting of lands and cash allowances payable out of the
Government - Treasury. The Subordinate Judge made a decres for
partition of all the property mentioned in the plaint, with directions that
certain sums should be paid by the plaintiff in respect of hig share of the
family debts. The first defendant, who is the *vadil’ or representative
of the eldest branch of the family, appeals on the ground that the Courb

G

-ought to have held that so much of the property as was saranjam was
‘legally and according to the custom of the eountry impartible, but in any

case that the pa.rmtlon was nob a proper one. .

It is not in dispute that portion of the famllv properby was held by
saraniam teuure, consmtmg partly of certain “amals ” received from the
Government Treasuries in various districts, and partly of an annual cash
allowance of Rs 2000 granne& by the Bombay Government in lisu of
certain saranjam * amals . derived from the revenues of villages, which, by

‘arrangement between the British and Nizam’s Governments in the

early part of the century, were handed over to the latter. As to this
latter allowance, a certificate was granted by the Collector under the
Pensions’ Act, XXIII of 1871, authorizing the Civil Court to take
cogmzanee of the claim,

The nature of the sammam tenure, although not necessary for the
decision of the case, was econsidered and diseussed by the Court in Ram:

" chandre v. Venkatrav (1), and the conclusion arrived at that saranjams are

prima facie impartible, the holders being required fio make a suitable pro-
vision for their younger brothers. -In that case it was admitted there had
never been any partition between the parties, and in that important respect
[524] it differed from Bhujangrav v. Malogirav (2), where the Court held’
that it was shown that ** the lands of the family had always been treated
as parfible, although, when division was made, a larger share was assigned
to the head of the family, to defray. the expenses which would devolve -
upon him in that capacity.”
In the present case the members of the Potnis fa.mlly have throughout -

‘the present century treated the saranjams as partible, and have dealt with

them as such in effecting partitions of the entire family estate, which

“consisted both of inams and saranjams. This is shown by the division in

1833 between the thres brothers Bhivrav (Bapu Saheb), Yeshvantrav
(Dada Saheb) and Balvantrav (Bala Saheb), asrecited in Ex. 93, and not
disputed by the defendant No. 1; and by the division in 1839-40 by
Bhivrav, of the inams and saranjoms which fell to his share, between
his sons Manochar, Ramchandra and Vithal; and, lastly, by that in 1870

“(Ex. 93) between all the members of the several family; except defendant
' No. 1, Madhavrav, who apparently did not approve of the partition as made

by it ; and is sufficient, we think, to justify the conclusion that the saran-
jams were either originally partible or had become so by family usage.
Assuming, then, that the saranjams are partible in common with the
rest of the family property, we understood at the hearing that thepartition
made in 1870 by Manohar with the consent of all the members of the
family, except defendant No. 1, Madhavrav, would be accepted,  subject to

-the consideration of certain 1tems, the most important one of which was the:
1,200 rupees a.ppropna.ﬁed as " vadilk:” by the partition of 1833 It was.

(1) 6B.598, . (@ 5 B.H.C.R, A.C.3, 161 (169).
- 354 | |
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" contended by defendant No. 1 that the * vadilks " is not partible, and is

transmissible to the eldest representative of the family. It is referred to.

in the partition of 1870 as having been assigned to the senior member of
the family to vrovide for the expenses of altending and representing the
family at Darbars, and it appears that a portion of it, viz., Rs. 625, was
temporarily allotted in 1840 (Ex. 153) by Bhivrav to the second of his
.'sons, Ramechandra, who resided at Satara, in consideration of darakh,

i.e., of his performing the [525] duties of the family office of potnis ;.
but on the determination of those dubies that sum was resumed by

Bhivrav's eldest son, Manohar, in 1852 (Bx. 69) as vart of the “vadilks,”

and that, too, although there ware no longer any public services incidental.

to the office of poinés. This shows thatthe ** vadilk:s” was regarded by
Manohar himself as the hereditary right of the eldest member of the

senior branch of the family, whois entitled by the custom of the family,

to represent it at Darbars and public oceasions, and that if he treated it
otherwise in the partition of 1870, which defendant No. 1 refused to sign,
it arose from his difference with his eldest son. We are, therefore, of
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opinion that defendant No. 1 is right in his contention that the 1,200

rupees per annum never losﬁ its original character, and was lmparblble-

when first assigned as ‘‘vadilki,” and that nothing happened in _

1870 to change its character.

The next question relates to the sum of at least Rs. 600 whlch defend-
ant No. 1 claims fo deduet before partition on account of the expenses
in connection with the Ramnavmifestival. But it is evident that this
deduction can only be allowed if the members of the family are in union

and join in the common ceremony. Directly the families are completely

separated, as will be the case here, each family will celebrate the festival
apart, and necessarily require funds for its separate celebration.

The next question arises upon the third point mentioned in the

- Appeal No. 109. It appears that the branch of the family now represent-
ed by defendants Nos. 10 and 11 had disputes with Manohar (father of
defendant No. 1), These were settled by an agreement in 1848 (Ex. 111)
by which the fathers of defendants Nos. 10 and 11 were to receive the
Kolegaum saranjam (Ahmednagar Distriet), and out of the same to pay
Manohar annually Rs. 350 ; also they were to receive their share of the
pension reeeived from the Poona Treasury, the said share, after dedue-
tions, amounting to Rs. 419-8-0. Among these deductions was a sum of
Rs. 150, which, with the item of Rs. 350 just mentioned, amounted to

Rs. 500. This sum of Rs. 500 was to be taken by Manohar * for :

Sardarki and Ramnavmi expenses.” On these facts alone it would be
difficult to decide whether this [526] sum of Rs. 500 was intended to be
Manohar’s self-acquired property or not. Bus it is clear from the docu-
ment No. 94 passed in 1845 by Manohar o his uncle Yashvantrav, thaf
Manochar intended that any. advantage gained in the dispute with the
branch of the family, now represented by defendants Nos. 10 and 11,
should be shared by himself with his uncle Yashvanfrav and Balvantrav.
And as there is no separate mention of this item of Rs. 500 in the docu-
ment No. 93 (executed in 1870}, it is clear that Manohar treated it as in

one way distinet from the rest of the ancestral property. Subsequently

fresh disputes arose between this branch of the family, now represented
by defendants Nos. 10 and 11, and Madhavray, who on Manohar’s
death was recognized by Government as the representative of the
whole family.. These -disputes were settled by an agreement (Ex.
112) dated 1879, by which Madhavrav agreed to pay regularly to
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defendants Nos. 10 and 11 every year their share (viz., Rs. 419.8-0)

of the pension, but instead of paying them Rs. 1,056-9-0 which they

had previously enjoyed from the Ko‘ega.um sargnjam it was agreed
that he should deduet Rs. 485.1-0 “for Sardarki” and give them
the balance Rs. 571-8-0. The present dispute is in regard to this sum
of Rs. 485-1-0. In the absence of any other evidence to indicate whether
this sum of Rs. 485-1-0 was intended to be personal to Madhavray, we must
take it that it was intended by the parties to be treated in the same way
as the previous item of Sardarki {Rs. 500) in 1848, i.e., divisible like the
rest of the ancestral property. Under this view of the matter we think
that the Subordinate Judge was right in his order regarding this item.

At the hearing of the appeal, mention was made of the expenses
necessarily incurred by defendant No. 1 in collecting the saranjam and
pension from the various Government Treasuries. But no issus was
raised ag to this point in the lower Court, nor was any objection taken in
the memorandum of appeal It is, therefors, too late now. to consider the
pomh

"A further objection bas also been taken that the Subordmate Judge
did not decree tha shares of the defendants other than defendant No. 1
who claimed partition. This should now be [827] done In the property
in which defendanbts Nos. 10 and 11 have their admitted share, the
branches of Bhivrav and Yashvantrav and Balvantrav have each %rd of the
remainder. Plaintiff represents 1/9th of Bhivrav's 3rd ; defendant 2 another
1/9th and defendant No.1 another 1/9th; defendant No. 8 represents
4rd of Bhivrav's $rd and defendant No. 9 the remaining rd of Bhivrav's
3rd : defendants Nos. 3 and 4 represent Yashvantrav's #rd ; defendants
5, 6, 7 represent Balvaotrav’'s rd. In the property in which defendants
10 and 11 have no share the division will be the same, exclusive of any
deduction on account of defendants 10 and 11. The Subordinate Judge
ordered each party to bear his own costs. Under the circumstances, we
think the same order will be fair in the present appeals.

; . . o Decree amended.

15 B. 527.
APPELLATE CIVIL. )
Before Mr. Justice Birdwood and Mr. Justice Parsons.

 SHRINIVAS HANMANT AND OTHERS (Original Applicants), Appellants
v, GURUNATH SHRINIVAS AND ANOTHER (Original Opponents),
, Respondents.* [17th December, 1890.]

_ Qiwil Procedure Code (dct XIV of 1882), s. 265—Partition effected by Collector in

* execution of o decree—Not subject to revision by Civil Couré—Hwecution of decree.

When the Collactor makes a partilion under 8. 265 of the Code of Civil
Procedure (Act X1V of 1882), the Civil Cour$ has no power to examine his work
.ot to direct him to make a fresh partition,

Dev Gopal Savantv. Vasudev Vithal Savant(l) followed.
[N F., 15 M.C.C.R. 139 ; R., 28 B. 238 ; Expl., 5 Bom. I.,R. b48']

* Appeals Nos. 91 and 99 of 1889 and Nos. 3 and 4 of 1890, -
(1) 12 B. 871. :
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