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This general fund is that specifiedin cl. 16. . The capital is not. to be:
trenched upon. Qut of the balance of the income the executors can make
payments for religious charitles. The bequest is allowable, as the trans-
lation runs; and even if the word dharma only is used in the original,:
the parties w1ll hardly dispute it, as it is only the surplu\ income oub of
which the expenditure can be made.

For the reason already given I cannot positively de(.lde on the:
invalidity of the provisions.in cl. 18. If children should be .born, my
decision would not bind them. The eighteenth clause contains an alter-
native gift of the property, those described to dharma or, failing that, to
such person as Mamu may direct by making her will. The whole gift,”
however, would fail in both branches if Mamu should have a child ; fa.lhng
such child the alternative gift comes into play.

[452j The alternative gift to dharma fails for vagueness, but effect
will be given to the valid one'; see cases collected in Theobald on Wilis.
(3rd ed.), p. 406. My decision on cl. 8 governs the gift to Mamu expressed
in the same words in cl. 18.

I do not think that cl. 19 raises a question of elecblon. 'Motivahu’s.
stridhan ornaments would nof, I think, be properly freated as falling
within the clause if there were other ornaments which she wore, and of
which the testator had ‘power to dispose. If the point is insisted on by
the plaintiff, I must have some evidence before me.

I may probably have overlooked some minor points. If so, the case
had better be set down again, or they can be dealt with when the minutes.
of the decree, which will have to be spoken to, are being settled. Costs-
of all parties will come out of the estate.

Attorneys for the plaintiff : . Messrs. Comoy and Brown.

Attorneys for the defendants: Messrs. Nanu and Hormasyz and
Messrs. Thakurdas, Dharams: and Cama.
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Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Jardine
¢ and Mr. Justzce Candy.

QUEEN-EMPRESS 9. DADA ANA.* [7th March, 1889.] .

Criminal Procedure Code (Act X of 1882), ss. 803, 307, 429—Practice—Procedure—
Trial by jury— Power of Judge-to put questions to jury under s. 303 afier verdict
delivered—General verdict—Special verdict— Reference to High Court under s. 307
—Power of High Court to interfere with verdict—Judges of High Court differing in
opzmon—Refermce to third Judge under s. 429—Letters Patent, 1865, cl. 36.

A prisoner was tried for murder and acqmtted by a ma.]ontv of the jury. The
. Bessions Judge disagreed with the verdiet and submitted the case to the High
Court under s, 307 of the Criminal Procedure Code (Act X of 1882).  The Judges
of the High Court (Jardine and Candy, JJ.) differing in opinion, the case was~
laid before a third Judge (Sargent, C.J.), under s. 429, who held that the:
verdict of the jury should be sef asxde and thal; the prisoner was guilty of .
murder. . :
[4533 Per SARGENT, C.J .—lt is the umform pra.ctlce of the High Court, in*
cases referred under s. 807 of the Criminal Procedure Code (Act‘, X of 1882), not

o Cnmmal ’{eference No, . 106 ot 1888
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-to interfere with the verdict of a jury, except ‘when it is clearly and manifestly
wrong,

There is no true analogy between the dlscrehxonaty powers conferred on the
High Court under this section and that which the Courts of law ia Eugland
have exercised in interfering with the finding of a jury in a civil actions by direcst-
ing a new trial on the ground of the verdict being against the weight of evidence.
The practice, therefore, of the latter Courts, a.lthcugh very properly regarded as

- a guide, cannot be resorted to as affording a ﬁxed rulein the exercise of the powers
conferred on the High Court by s, 807.

Where a prisoner was charged with murder by administering dhatura poison

. to the deceased, the majority of the jury found him not guilby, After the deli-
very of the verdict the Sessions Judge questioned the jury, who, in reply to

_ specific questions on the points, stated through their foreman that the majority

" had doubts (1) whether the accused had:fetched dhatura from a certain field,
{2) whether there was dhatura poison in the stomach of the deceased, (3) whether

the death of the deceased was caused by dbatura poison. The Ses‘uons Judge

differed so completely with the jury on the evidence that he submitted the case
. to the High Court under s. 307 of the Criminal Procedure Code (Act X of 1882),

.. Per JARDINE, J,—The verdict of acquittal should be upheld, It was not
manifestly wrong or absolutely unreasonable. It was a verdict that reasonable
but cautious men might find. The Sessions Judge ought not to have put to the
jury, after verdict delivered, the guestions which he did put as to their opinions on
particular pomtq. In so doing the Sessions Judge exceeded the limits of ques-
tioning defined in s. 303 of the Criminal Procedure Code (Act X of 1882). There
was no incompleteness nor ambiguity in the verdict and no misconception of a.ny
question of law,

Per CANDY, J.—Admitting in the present case that the Sessmm Judge was
wrong in putting any question to the jury after the verdict was dselivered, dis-
regarding the answers to the question and dealing solely .with the evidence and

" probabilities, there seerned to be no reasonable doubt of the guilt of the aceused.

The High Court in the exercise of its powers under s. 307 of the Criminal
Procedure Code (Act X of 1882) is bound to act upon its own view of the evidence.
On areference by a Sessions Judge the whole case is opened up. When the
“verdict of the jury is erroneous, the High Court must put it aside and egercise
the functions of both Judge and Jury, giving due weight to the opinion of the
Judge as well as to the verdict of the jury.
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When a case like the present dspends upon bhe inferences to be drawn from

two or threo facts, neither principle nor statute forbids the Sessions J. udge from
asking the jury to state a plain concise finding on those facts.

Whers the Judges of the High Court differed in opinion in a‘oase referred by a
Sessions Judge to the High Court under s, 307 of the Criminal Procedure Code
(Act X of 1882), the Gourt (TARDINE and CANDY, JJ.) directed that the case
[453] should be laid before a third Judge of the High Court, being of opinion
‘that the OCriminal Procedurs Code overrules the provisions of cl 36 of the
Letters Patent, 1865.

?[N F., 13 Cr. 1..J. 586=15 Ind. Cas '1002 ; F.. 19 B. 785 (736} ;20 B. 215 (217); 6 -

Bom. IL.R. 258 (261) =Rat, Unr. Cr. Cas. 736 (737) ; Rat, Unr, Cr, Cas. 710
(713) ; R,, 18 Cr. L.J. 209=14 Ind. Oa.s. 3056=922 M. L J. 419=11 M L.T, 867
-—(1912) M.W. N. 499.] ‘

THIS was a reference undet S. 307 of the Code of Crlmlnal Procedure
-(Act X of 1882) by H. F. Aston, Sessions Judge of Ahmedabad. -

The accused, Dada Ana and Jiba, were charged with murder under
- 8. 302 of the Indian Penal Code (Act XLV of 1860). The jury unanimously
sacquitted Jiba. As regards Dada, the majority of ‘ohe jurors found him
not guilty.

" The Sessions Judge differed so completely with the jury that he
thought it necessary, for the ends of justice, to refer the case to the High
fCourt under s. 307 of the Code of Criminal Procedure (Act X of 1882).

. Rao Saheb V. N, Mandlik (Government Pleader), for bhe Crown

Nagmaas Tulszdas, for the accused , ;
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1889 The reference came on for hearing before a Divisional Bench consist-
Marca 7. ing of JARDINE and CANDY, JJ. A

o — The learned Judges differed in opinion as tothe verdict to be entered:
RIMINAL i1, the case of the accused Dada, while ihey. agreed in acqulttmg Jiba..
"REFER- The{ollowing judgments were delivered :— '

ENCE. JARDINE, J.—The prisoners Jiba and Dada have been twice tried

15 msz. and acquitted on the same facts by different juries in the Court of Session
at Ahmedabad, and it is- with the evidence and proceedings recorded at

the second trial only that we have now fo deal. But as the case well
illustrates the circumstances under which the institution of trial by.jury is.
maintained in the Mofussil, it will be convenient hera to state the results.

of both the trials and the records of the verdicts. We have lately had an

unusual number of similar references, and I think it righ$, therefore, to

examine fully into the law on the subject. The matter is of general.

1mnortance and, moreover, my learned colleague and myself differ in our
views. Bt
At the first trlal before Mr. Mosecardi, Acting Sessions J udge, and‘a. :

jury, which began in June last, the only charge was one of murder under

8. 302 of the Indian Penal Code, for that the [455] accused caused the:

death of one Kuvar Nathu by administering to him dhatura frums on or

about the 20th March, 1888.

The Sessions Judge charged the jury on the 10th July. He directed.

~ the jury to find Jiba not guilty. He propounded six questions, and:

“requested the jury to find separately on each. The record of the delivery
of the verdict is as follows :—

Q. “ Gentlemen, are you all agreed ?”’

4. Forema.n——"Yes !

Q. “ Do you find the accused Jiba guilty or not guilty ?”
4. * Not guilty,”

@. " Do you find that Kuber Nathu is dead ?”’

4. " Yes."v

Q. “ Do you find that his death was due to poisoning w1th pounded:
dhatl.lraI seeds administered to hlm in certa.m kichadi that he ate ?”’
“ Yes.” :

Q * Do you find that accused No.2 (Dada.) gathered the dha.tura.,
seeds and pounded them ‘?"

4. “No.”
Q. “Then you find the accused No. 2, Dada, Ana, nob guilby ?”
4. “Yes.”
- Q. “ Do you say that he is not guilty, and that is the verdlct of you.
all 2’ .
4. " Yes

Jiba was accordingly acquitted by & unanimous verdict undel the :
Judge’s direction.

As to Dada’s guilt, however, the Sessions Judge differed from the
opinion expressed by the jury, and under s. 307 of the Criminal Procedure
Code referred the case, as regarded him, to this Court.. The matter was.
heard by Birdwood and Parsons, JJ., wha were of opinion ‘that the Sessions.
Judge had misdirected the jury, and after ordering Jiba to show . cause:

310
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why the order of acquittal should nob be set aside, directed a rebrial of
both the prisoners for reasons stated in their judgment.

[456] The second trial was held by:Mr. Aston, the Sessions Judge,
with a jury on a similar charge of murder. On the 7th November 1888,
the verdlct was recorded in the following manner :—

Vercuct of the jury—

“In reply to the questions whehher they are agreed on their verdiet,
the jury state, through their foreman, ‘we unanimously consider that accus-
ed No. 1, Jiba, is not guilty. As regards No 2, Da.da Ana, a majority of us
hold that he is not guilty.””’

. @, " What is the ma]orlty as o accused No. 2 ?”
4. " Four decide that he is not guilty and the fifth that he is guilty.”
Q. “ What is your finding on the points whether Kuvar Nathu is
- dead, a.nd whether his death was caused by poison 7"

A. © We are agreed that Kuvar Na.thu is dead and that his deahh was
most nrobably caused by dhatura poison.’
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Q * Are you agreed that his death was caused by dhatura p01s0n 97 ‘
* Four of us bave doubts whether his deathiwas caused by dhatura, |

poisoﬁ, and the fifth finds that it was caused by dbatura poison.”

¢. ‘' Have you come to any opmlozi as to whether any parf of the

confession of el\ther of the aceused is true, so far as it incriminates the

acctsed who made i6?"

4. " Four of usg do not believe that the sbatements of the accused to:

the 2nd Class Magistrate at Anand and to the committing Magistrate, so

far as they incriminatezthemselves, are true, statements ”’ (adds, “‘because

they are not sufficiently corrobarated’}.

Q. " Have you come to any opinion as to whether accused No. 2
fetched dhatura from the field of Bhaiji ?’ -

4. " Four of us doubt whether he did.”

Q. " Have you come to any opinion as to whether there were any

traces of dhatura poison in the contents extracted from the stomach of

the deceased 2

A. “ Four of us have doubts whether there was dbatura pmson in the

stomach of the deceased.”

{4571 The Sessions Judge differed so completely with the]ury on.

ths evidence that he considered it necessary, for the ends of jusfice, to

submit the case to this Court. Among other observations on the evidence.

he recorded the following :—

“ That Kuber was poisoned with dha.tura seems to me established:

beyond a shadow of a doubt. The manner in which four of the jurors treat
this part of the evidence: seems to me to deprive their verdict of the

weight I should wish to attach to the opinion of the jury. That any of.

- the jurorg should have any doubt left in their minds as to this part of the

case would be incomprehensible to me but for the experience I have

gained in this Court, that, as a rule, juries in this city will snatch at any

excuse, however frail, rather than pronounce a plain decision on the facts,

in murder cases. As soon as the poison used is shown to have been
dhatura there comes powerful corroborablon of the truth of the genera.l
- story ftold in the earlier confessmns >
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For reasons which T will give presently, I'am opinion that what
this Court has to deal with'in a relerence under s. 307 where a general’
verdict of guilty or not guilty has been validly given, is the evidence and
the verdiet itself, and not the reasons for the  verdiet derived from:
answers about partlcular fa.chs, such as were recorded in thls trial,

On the questlon of fa.cb as to whether dhatura poison ecaused the
death, I am of opmlon that the evidencee is quite consistent with that
theory, and that it is the more probable theory. I refer to the uncon- -
tradicted testimony as to the symptoms observed, to the medical obser- '.
vations on dhabura poisoning, and to the report of the Chemical
Analyser, that in the vomit and the uneaten residue of the supper there
was some organic alkaloid undistinguishable from dhatura. I have also
congulted Taylor’'s and Chevers’ works on medical jurisprudence.
Assuming, for the sake of argument, that the four jurymen, who thad
doubts, were wrong on this point, the Court has tosee whether on this.

~supnosxtlon the crime of murder was brought home to each of the

prisoners. 'In coming to an opinion on this point, the Court has,
1 consuiet', to give its due weight to that of the Sessions Judge a.nd
of the juror who differed from the majority. As a matter [458]
practice, however,’ I concur in the words used by Nanabhai, J. I
the fully argued case of Queen-Empress v. Mania (1), that * it has besn|
the uniform practice of this Court not to interfere with the verdict of a
jury, execept when it is shown to be clearly and mani’iestly wrong.” I
have considered the judgments in Empress v. Mukhun Kumar (2) and in
Queen-Empress 'v. Itwari (8), and while I have no wish to contest the
proposition that in references under s. 307 the. discretion of the High
Court to interfere may be as wide as stated by West, J., in Regina v.
Khanc\lemo (4), T do not know of any authority wbich condemns the ruls,
of practice above stated. I am notawareof any good reason for diverging
from i, and I doubt whether, in any ordinary case, a Division Bench
ought to do so in the present stats of the authorities. Sinee the decision
of Regina v. Khanderao a change in the words of the law has been made
which was apparently unnoticed at the hearing of the recent Calcubtta case,
Queen-Empress v. Itwari (3), Under s. 263 of the Code of 1872 'the:
Sessions Judge might submit the case to the High Court, if be considered it
necessary for the ends of justice to do so. Under s. 807 of the present
Code tshe Sessions Judge shall submif, the case if he dlsagrees with the
verdict ** so completely that he considers it nscess.ﬂy for the ends, of justice
to do s0.” 'The introduction of the words * so completély ** appears o me
to indicate the leaning of the Legislature towards the finality of the verdict
of a jury. Tf, as may possibly be argued, s. 307 and s. 423, cl. (d), require

* the High Court to sabisfy itself about the verdict and to either acquit or

convict, and preclude re-trial, this argument as to the infention of the

Leglsla.ture becomes of some importance.

The rule we have followad so long seems to me qulﬁe comoxmable o
the most recent doctrine expressed by the House of Lords as regards verdiets
in civil cases.  In The Metropohtan Railway Company v. Wright (5) Lord
Herschell, L. C., said (p. 154) : *“ The case was one unquestionably within.
the province of a jury: and in my opmlon the verlict ought not to be
disturbed [a59] uhless it was one which a 1ury, viewing the whole of the °

(1) 10 B. 497 (502), (2) 1 C.L.R. 275. (3) 15 C- 269. .
" (4) 1B. 10 (13). (5) L.R. 11 Ap. O=. 152, T
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evidence reasonably, could not properly find.” T.ord Watison concurred.
Lord FitzGerald said (p. 155) “Tha question for your Lordships’ consi-
deration is whether the evidence so preponderates against-the verdiet as
to show that it was unreasonable and unjust.”” ' Per the present Lord
Chancellor Liord Halsbury (p. 158) : —" If reasonable men might find (not
* ought to * as was said in 'Solomon v. Bitton {1)) the. verdict which has

been found, I think no Court has jurisdiction to disturb a decision of fact -

which the law has confided to juries, not to Judges.” This case was cited
‘before the Judicial Committes of the A Privy UODDCII in Gommzsszoner for
Railways v. Brown (2).
Applying these prmcmles to the sase before us, I find mvself in aceord
with my brother Candy in upholding the unanimous vevdict of acquittal
of Jiba. - Her statements before the two Magistrates were evidencs in her
favour as well as against her, and must be taken as a whole (Rez. v,
Clewes {8) and other cases collected under s. 29 of Field’s Law of Evidence).
"The statements ofthe co-prisoner, so far as they implicate her, are evidence
- .of the weakest deseription—Queen- Empress v. Dosa Jiva (4} ; The Empress
v. Ashootosh. Chuckerbutty (5); and she denies the most ineriminating part
of them in her own statemenf., There is hardly any other evidence as to
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her connection with the act of poisoning, although there is some as to . -

motive. Under s. 299 of the Criminal Procedure Cods, it is the duty of
the jury to decide all questions which according to law are o be deemed
questions of fact. The jury heard the witnesses and had advanfages of
the kind mentioned by Sir J. Coleridge in the judgment of the Judicial
Committee of Her Majesty’s Privy Council in Regina v. Bertrand (6)
-which we sitting here have not. If this case were before us on an appeal
from an acquitted at a trial with assessors, I should be nnable to hold that
the acquittal was wrong, The verdict is based wholly on fact, and I do
not think it unreasonable. I would, tharefore, acquit Jiba.
{460] As regards the verdict in the case of the prisoner Dada, I have
the misfortune to differ from my brother Candy,and I will, therefors,
" veview the evidence on the record and state the impression which it has
made on my mind. I assume, for the sake of argument, that the four
juryien were unreasonable in doubjing that the death was caused by
dbatura poison. Bubt whatever might be the cause of death, it was {or the
prosecution to show Dada’s guilt ih connecticn therewith. It vis proved
that Kuber was taken ill on the 20th March after supper, and that he
died next day. On' the 21st, about noon, Dada - showed the chief
constable some dhatura plants in a distant field and on that occasion
the owners of the field, ‘Bhaiji and Bhola, said that Dada had been.

there gathering the pods a few days before. On the 22nd -and.”

23rd March, Dada made his recorded statements to the 2nd Class
Magistrate and the committing Magistrate who has first eclass powers.
In these statements he admitted sexual intimacy with Jiba, and a
consequent motive to hate Kuber, her husband’s brother, instigation

by Jiba, the gathering the dhatura pods in the field, and his pounding .

the seeds at Jiba’s house. He went on to say that Jiba cooked the zeeds
" at Kuber’s house, that Kuber ate, and that she at the same time in Dada’s
presence put the pounded dhatura into it. But he exculpated himself
from any approval of or participation in the crime, and said that when
Jiba had some time before asked him to kill Kuber, he refused, and told

(UTL.R. 8 Q.B.D.176. (2} 13 Ap. Ca. 133 (134). (3) 4 C. & P. 221
(4) 10B. 281, - (5) 4 C. 483. (6) L.R. 1 B.C. 520 (536).
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ber to let Kuber alone. So under the ruling in Regina v. Clewes (1) the
statoments told in his favour as well as against him. In the Courb of
Session he retracted his confessions, and ssid that he had been induced by
bodily ill-treatment to make these statements. There is no evidence of any
ill-treatment. A witness, Bhaiji, who owns $he field where the dhatura.
plants were pointed out by Dada, says he came there and said he was .
gathering the pods to cure his itch. Bhula, the sonof Bhaiji, told the
Magistrate the same story, but was not cross-examined. At both Sessions
trials, where he wag cross-examined, he deposed that he only spoke from
what his father had told. Now the pointing out of the dhatura plants to
the police would be a circumstance of small importance, but [461]
for the explanatory confessions. The confessions, as also those of.
Jiba, had been retracted, and Bhula also had retracted or explained
away his first story when the evidence came before the jury; and the
gathering of dhatura pods by Dada, if a fact, might, but for the eonfessions,
be consistent with the reason he is said to have given, bis seeking cure for
itch. The jury may have thought reasonably enough, that if Dada meant to
join in a murder to be effected by means of dhatura poison, he would have-
taken precautions to gather dhatura pods in a more clandestine manner,
and not have done it openly when two people were about. They may
have reasonably disbelieved Dada’s statements, that Jiba cooked the
supper, it not appearing in evidence that she was in the habit of so doing.
They may bave thought that Kuber would have been suspicious of &
supper cooked by some unknown hard. - It will be seen that I take a more
favourable view of the sagacity of the jury than is taken by the Sessions
Judge. Of the truth of the stories of the witnesses beforethe jury,
the jury were the judges; and although it was the duty of the Judge
to point out and of the jury to weigh the fact that the confessions
had not been invalidated and thab there was no proof of any ili-treat-
ment, I am of the opinion of Nanabhai, J, in Queen-Empress v. Mania (2),
that it was for the jury fo determine what weight to attach to those
confessions, as well as to any other portion of the evidence in the case.”
I think the jury were competent, if not bound, to look af the probabilities
and apply to the case their general experience of men and affairs {Taylor
on Evidenee, p. 1244). The reports show that many confessions are
induced by improper means ; and that innocent people often accuse them-
selves falgely is known to the reader of any book on evidence. Conspiracies.
to ruin people by false charges are not uncommon. I think, then, that it is.
the duty of the Judge to lay the confessions properly before the jury, pointing
outb the circumstances bearing for and against their value, but that it is for
the jury to form an opinion ag to their weight. The retractation of confes-
sions is, as Mr. Justice Straight said in Queen- Empress v. Babu Lal (3),
“ an endless source of anxiety and difficulty to those who have fo see thab
justice is properly administered.” [462] The jury have to bear their share
of the burden, and to be extremely cautious, being bound to see if any
reasonabla doubt remains.

I am of opinion, then, that whether or not the death was caused by
dhatura seeds, the evidence laid before the jury was such as might well
dispose reasonabls men of a cautious turn of mind to have reasonable
doubt of the guilt of the prisoner Dads. They cannot be called unreasonable
if they followed the example of Mr. Justice Kernan in Queen-Empress v.

(1) £C. & P. 221, (2) 10 B. 497 (502) . - (3) 6 &, 509 (543).
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Rangi (1) and required reliable and independent evidence to corraborate,
to a material extent and in material particulars, the statements in the
retracted confessions., The jurymen, as has been pointed oub, were
gentlemen of superior education. At the first trial Dada was acquitted by
a unpanimous - verdiet. The presumption, therefore, is that the second
verdicet is not altogether unreasonable, however strongly the confessions
made by the prisoners, taken with the medical evide_nce, excite a suspicion
that they are guilty and acted in concert. I notice also thatat the first
“*i;rlal Mr. Moscardi invited the )ury to consider if the poison used was
‘dhatura or belladonna or other poigon, ,

1 think that the Sessions Judge would have credited the verdict of
the jury with greater reasonableness if he had looked upon it by itself in
the ordinary way. Indeed, in his reasons for referring the case to this
Court, he plainly states that his opinion of the verdict was induced by a
particular circumstance arising out of a procedure which I have never
befora noticed in the records coming here from Courts of Sessions. The
learned Judge inferred that the four jurymen wers prejudiced and unreason-
able, because they had doubts whether the death was caused by dhatura
poison. On this point I may say that it is part of ordinary experience
that ordinary juries sometimes distrust scientific evidence more than do

ypeople who have received an education in science. Still we all know that
;8reat caution is often reguisite in weighing the evidence of experts on a
4question of poisoning, and no expedient has yet been fourd for with-
pdrawing the consideration of the scientific evidence from the jury. The
average rup of men are as likely [463] to give a proper verdict on the
sclentific question a8 a set’ of scientific jurors would be, in the opinion of
Mr. Justice Stephen, who discusses the subject in chap. 6 of his General
View of the Criminal Law of Hngland. I, therefore, lock with less
disapproval on this answer of theiury than doesthe Sessions Judge. But
if this answer had not been given, it is possible enough that the learned
Judge would have agreed with the. verdict. Hence the importanes of
consideration of the following questions :(—

1. Whetker the Sessions Judge ought to have put to the jury, after

verdict was delivered, the questions which he did put as to their findings
" on parbicular facts ?

2. Whether in determmmg to agree with or differ from the vardxct
ke has dealt rightly with the answers ?

3. Whether the High Court ought to make use of the answers as an
indication of prejudice or unreasonablenes on the part of the four jurors?

T am of opinion that these three questions must be answered - in the
negative. The answer is of high constitutional importance, and, like most
other matters dealing with the integrity of the men who administer justice;
we bave to search for it in the history of the English Constitution.
Questions of an analogous sort arose in the celebrated habeas corpus
case of Bughell (2) who had been ons of the jury in the trial of William
Penn and William Mead at the Old Bailey for a tumultuous assembly in
1670. At that trial Bushell and the rest of the jury refused, in spite of
menace, insult, and fine, fo find any bub the general verdict -of not guilty.
The case is famocus, and shows the tenacity with which Fnglishmen in
danger from arbitrary or corrupt Judges have from age $o age protested
that Magna Charta shall not be violated, nor the fundamental laws of
the realm set aside. The Judge did not go so far as to treat the verdict

(1) 10 M. 295 (309), .. (2) 6 Howell’s State Trials, 999, 1018, 1019.
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ag invalid, yet he fined Bushell and the other jurors; and sent them to
Newgate for non-payment. But they were delivered by the habeas dorpus.
Penn had stepped forward at once on delivery of the final verdiet of nob
guilty, and demanded acquittal, which was conceded. - Bushell’s case is
discussed in Broom’s Constitutional [464] Law, and has, I believe, been
of authority ever since Vaughan, C. J., delivered the judgment of the
Court of Common Pleas. It is apparently the foundation of the decisions
of the Indian Courts to which I will refer below, and at any rate they
and the Indian procedure law, which they interpref, are consistent there-
with, Bushell’s case is ths authority cited for the following out of Bacon’s
Abridgment, Tit, Verdict F:—"* The jurots are not obliged to agree in the
reason for finding'a verdich as it is found; and if a reason be given by
oné or more of them, upon a question being asked by the Judge, for finding
it asib is found, thig is not to bs considered or recorded as parb of the
verdict.” The very words of Chief Justice Vaughan are these (1018,
1019) :—* The legal verdict of the jury to be recorded, is finding for the
plaintiff or defendant, what they answer, if asked, fo questions concerning
somse particular fact is, nobof their verdict essentially, nor are they bound
to agree insuch particulars ; if they all agree to find their issue for the
plaintiff or defendant, they mayv differ in the motives wherefore, as well
as Judges, in giving judgment for the plaintiff or defendant, may differ in
the reasons wherefore they give that judgment, which is very ordinary.”
In England the jury may find either a general verdict on the wholie
matter in issue, or a special verdict on the particular facts. It is the
privilege of the jury to find a general verdict. They may refuse to answer
questions—Mayor and Surgesses of Devizes v. Clark (1). The option is -
that of the jury, not that of the Judge. The reason is that the jury are
the judges of the facts, as Coke points out in . Dowman’s case (2) in his
commentary to chap. 81 of the Statute of Westminster the Second., The
same great lawyer notices that the statute werely declares the more
ancient common law, which again is recognized in the Assize of Claren-
don in the time of Henry II. :If the jury choose to return a special
verdiet, it must be on the naked facts ; it must state positively the facts
themselves and not merely the evidence adduced to prove them, and all

_-the facts necessary to enable the Court to give the judgment must be

found (Archbold’s Pleadings and Evidence in Criminal Cases, 19th ed.,
177). By finding a special verdict, the jury protected themselves, leaving
the questions [465] of law to the separate determination of the Judge, as
shown in the notes to Bushell’s case in the State trials.  Whether the
findings of fact were sufficient and clear, was often a question raised after-
wards, and the complications caused by incompleteness in such verdicts
and consequent trouble to Judges are appareuf in such cases as Rex v.
ERoyce (3) and Rex v. Francis (4} while Rex v. Huggins 15) is an instance
of the determination of the law by the Judges on a long string of facts
found in a special verdiet by the jury. So in general verdicts there might
oceasionally be ambiguity, or the jury might exceed their functions. As
remarked by Hallam in chap. 13 of his Constitutional History: of
England, Vol. III, commenting on Bushell’s case where he takes an
illustration which has found its way into 8. 299 of our Procedure Code, *
“Thus,” he says (p. 10) “in the common instance of murder or man-
slaughter.'the ‘jury cannot legally determine that provocation.to. be

(1)3Ad & Bl 506, - (2) 9 R. 12, , (8) 4 Burr, 2073,
‘(4)2 Sbr, 1015, - © (5) 2 L. Rayd. 1574, . PN
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sufficient, which by the settied rules of law is .otherwise; nor can they, 1889
in any case, set up novel and arb1hrary constructions. of their .own. MARrCH 7.
without a disregard of their duty.” The law has struggied to maintain: -

the maxim which Tiord Mansfield called a rule without any exception, (see CRIMINAL'
Worthington on the Power of Juries, p. 131) which Lord Cockburn callss REFER-
one of the foundations of our law—Winsor v. The Queen (1) viz, thatit wNcE.

- is the office of the Judge to instruct the jury on points of law, and -of the —_
jury to decide on matters of fact., The ruling in Queen v. Hari Prasad (2) 15 B. 452.
by Jackson, J., is consistént with the Inglish. law, viz., that * the law
does not prescribe any specific form in which the jury are to return their
finding, and we are of opinion they are at liberty to deliver it in any form,
which they think ﬁt " Thus be allowed a verdiet of the special kind as.
good. .

The present law in India is, hke that of England desugned to secure
a certain and complete finding on the matter in issue at the trial: a.nd
both Judge and jury have a duty as regards compleﬁeness and certamty
Section 303 of the Criminal Procedurs Code is as follovvs —*“ Unless'
"\ otherwise ordered by the Court, [466] the jury shall return a verdiet on’
| all the charges on which the accused is tried, and the Judge may ask them
such questions as are necessary to ascertain what thexr verdiet is. Such
uestions and answers to them shall be recorded.” - On comparing the
bove with the older law, it appears that the Legislature has not adopted’
he recommendation of Prinsep, J., in Empress v. Mukhun (3}). The
bove section enacts the doctrine of the English la,W which is thus stated
by Blackburn, J., in Winsor v. The Queen (1) : . “ It is the duty of the
tJudge to take care that the verdict of the jury ls noh imperfect, and if the
/ jury have omitted complebely to answer the questions left to them, be
ought to point out the omission and have it corrected. When, however,’
the Judge receives an imperfect verdict, and discharges the jury, recording
that imperfect verdict, it is clear that the Judge has made a mistake; he-
ought not to have discharged the jury. Bub once a good verdict is given,
the case is res judicata,” These words are quoted with approval by Sir
‘W. Erle in delivering the judgment of tneJudlcla.l Committee of the Pr1vy
Council in Regina v. Murphy (4). ‘ )

In the case before us the ;;ury appear to me fo have fulﬁlled their-
duty as so defined, and the Sessions Judge to have exceaded the limits of
auestlonmg defined in s. 303. . There was no.incompleteness nor.
ambxgmty in the verdiet reburned by the foreman’s mcuth. There was .
no misconception suggested of any question of law., There was no sign:
of any lurking uncertainty in the jury’s mind such as was held in Queen
v. Sustiram(5) to justify the Sessions Judge in putting further questions,
or to whlcb the ruling in Queen v. Hari . Prasad (2) would apply, which
was: “If that finding is not exhaustive as to the facts in issue which go to,
make up the chirge or cha.rges wo have no doubt whatever that it is.
competent to the Judgs, and is indeed his duby to pnt such guestions to-.
them ag shall elicit a. complete finding.”

It may fairly be argued that if the law intended, contrary to bhe
reasoning in Bushell's case, that the Sessions Judge might [467] by
question ﬁnd ous the reasons for the jury’'s verdict it would have used.’

(1) L. R, 1 Q. B. 289 (303, 318) _
(2) 8 B. L. R. 557 (563) =14, W. R. Cr. R. 59 (62). (3) 1 C. L. R, 275 (285);
(4) L.R. 2 P. C. 535 (547, 548). (6) 21 W.R,Cr. R. 1.~ .
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words like “ascertain what the reasons for the verdiet are,” or made
special provision, as for finding that the prisoner was insane at the time:
of the act charged, as in.s. 470, which is conformable to an English
statute requiring a special finding thereon. The addition of findings of
fact, not essential to a general verdict, seems to me likely to derogate from
the general verdict. It invites to questions whether the special findings:
are commensurate with, or fall short of, or exceed the general vardict.
In the case before us the answer is used . as argument for fresh trial.
Whereas in Winsor v. The Queen Cockburn, C.J., lavs stress on the
objection that a prisoner shall not be vexed twice, but shall go free if
acquitted by a proper verdict. In William Penn's case the arbitrary
Judges did not gainsay his contention to that effech made immediately on
delivery of verdict. The delivery by the foreman is. conclusive—Te
King v. Wooler(1). There being no definite rule for questions on particular
facts, the special findings will generally fail in regard fio the precision
sought after in special verdiects, and thus fthe advantages of both general
and special verdicts are likely to be missed where attempts are made to
combine them, the law not having provided a procedure adeguate to that
purpose. ) ‘

‘No construction of s, 303 appears in the reported decisions of this .
High Court, nor hag any general rule been framed for guidance of the
Courts below, the reason, I believe, being that in the Courts of Sessions
in the Presidency of Bombay no general practice of putting questions,
except for ascertaining verdicts, has existed.  The Registrar has, however,
refarred 6o the following in the judgment of West and Nanabhai, JJ., in
Onmmal Referance No. 36 of 1886 under s. 307, Criminal Procedure
Code :—"The Court think that the interrogation of the jury after the
delivery of their verdiet is highly mexpedlenb except . as a wayv to a solu-
tion of difficulties which may have embarrassed them.” The High Court
at Calcutta has several times considered the matbor, and on referring to
the authorities I find that they preponderate [468] towards a strict and
limited construction of s. 303, and thus conform to the ancient practice
of England. There is bne high authority of Couch, C. J., who in Queen
v. Meajan Sheik(2) said: “Let the Judge be informed that he ought not .
to put questions tio any of the jury as to the reagsons for the verdict hehas
given.”” Tn Queen v. Sustiram(3) Phear, J., in delivering the judgment of
the Court said : “It is only when it is necessary, in order to ascerbain
what the verdict of the jury really is, that the Judge is justified under"
this section in putting questions to the jury. Unless a necessity of this
kind truly exists, the questions are not justified in law. No doubt the
Legislature thought that it would be very dangerous $o give the Sessions
Court the power of erosg-examining the jury after they had delivered their
final verdict, with a view o show that the conclusions at which they had -
arrived were not logieal, or were inconsistent, or in order to provide
materials upon which the Judge mlght be enabled afterwards to dispute
the finality of the verdict.” '

In Empress v. Mukhun {(4) the Sessions J udge differed from the
Jjury, and referred the case under s. 263 of the Code of Criminal Procedure
in force before the present Code. The two Judges of the Division Bench"
differed in opinion, and it was reheard by them sitting with the Chief"
Justice. ~Markby, J., was not prepared to recommend that juries should

(1)6 M. & 8. 366. . (220 W.R. Cr. R. 50.
(3) 21 W. R. Or, R. 1(2). : {4 1 C.L.R. 975,
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be questioned by a Judge as to the ground on which their conclusions are 1889
passed. Prinsep, J., took contrary view in cautious language, it being MARCH 7.
obiter dictum. . There is notbmg to show that the High Court issued

directions for questioning of juries. In Hury Churn v. The Empress (1) CRIMINAI‘
that learned Judge has since made the followmg observations about a REFER-
verdict of a majority, which I quote as a Warnmg of an incidental danger ENCE.
Whlch the practice of asking reasons may give rise fo :—

“ Section 303, no doubt, empowers the Judge to ask the jurv such
-questions as are necessary to ascertain what their verdictis, buf it was
never, in our opinion, contemplated that,on ascertaining that the jury
were not unanimous, the Judge should make minute [469] enguiries to
learn the nature of the majority and ifs opinion, so that he should have
the opportunity of accepting or refusing that opinion as a verdiet aceording
as it coincides with his own opinion or not. ** * * “If we are wrong
in concluding this, we think that we are at least bound fo express our
opinion on the matter so as to prevent any misconception regarding what
wo consider to be the proper pracfice. Whatever may have been the
individual opinion of the Judge in this matter, if he went so far as to ask
the jury what was the exact majority, and what was the opinion of the
majority, we think that he ought to have received that verdict without
hesitation ; and if he differed from it, he should have proceeded as directed
by s. 307, If the jury, in the present instance, had heen required to retire
without having informed the Judge as o the exact result of their deli- -
beration, it is quite possible that on further discussion what was the
majority might have become the minority, and we think thaf, in all
fairness to the prisoners, the course indicated by us should ba followed.”

15 B. 352,

In Empress v. Dhunwm Kazi (2) the jury returned an unanimous
verdict, after which the Sessions Judge put questions fo them and recorded
their answers about particular facts. The cake is very like the present;
in that respeet. Mr. Justice Norris' made the Tellowing observations on
the procedure : —

“Tt was trged by the learned pleader who ‘appeared for the Crown
that these answers showed that the jury had come to very fooligh- conclu-
sions upon the evidence, and that, in receiving their verdiet, hs ought to
proceed upon the assumption that these foolish conclusions and
these alone had induced them to refurn a verdich of acquittal. It may be
that the conclusions are foclish, but I refuse to consider these answers af
all, because I am of opinion that the Judge had no righi to put the
quesfions which called forth the answers. The Court is authorized by
s. 263 to ask the jury such questions as are necessary to ascertain what
their verdict is. In this case the jury has returned a plain, simple verdict
of ‘not guilty;’ it may have been erroneous, bub it certainly was nof
a.mblguous, and the duby of the Judge was to receive it and record it with-
out asking any questions about it.”

[470] On principle, as well as authority; I am of opinion that we
should lean to disregarding the answers to the questions propounded
after delivery of the complete verdict in this case. The procedure
adopted was new. ° Periculosum est res novas et inusitaias smducere.
FEventus varios res nova semper habet”—Co. Litt.,, 39TA. T think, also,
that the argument from inconvenience is weighty in construing s. 303
of the Criminal Procedure Code. The Benches of law and equity have

(1) 10 C, 140 {144). 2)9 C, 53 (61).
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i%l; v(;f;t;l:zl’rclss conclflrred /in sgying”: “ In doubtful cages ‘arguments from
o omien Leare; Jo great weight.” . Per“Heabh, J., 1 H, Bl 61, and
I gal Judgments, 54 etseq. “ We are bound to look at this
case with a view . to'its effect upon the interest of all obher persons.’”
Per Lord Eldon, 1 Dow. and CL, 297, and see 7 Taunt., R., 496, and
1 Sch.. and Lef,, 192. Some general reflections are suggested by the
following passage in Stephen’s General View of the Criminal Law of
E.ngland,‘p. 207: " Probably a common juryman would seldom be able o
give all I{ls reagons for his verdict in express words. He would often, no
doubt, give very bad reasons, and it would scarcely ever happen that
b.e would 136 able to state the bearings of the evidence with anything
like the skill of a Judge or of an experienced advocate, but it does not
follow that his opinion may not be well worth having, worth as much
as that of many men greatly his superiors in the power of explanation.
and argument.” So that even if the answers of the jury are to be regarded,
the inference about unreason or prejudice must be drawn, if at all, with the
utmost caution ; otherwise the High Court will be continually asked to re-
open the facts under s. 307, notbecause tha 'verdict is elearly and manifestly
wrong on the evidence, but because the error, it will be argued, is to be
beld to exist, on the ground that the jury had a prejudice in their minds,
which prejudice is to be presumed, not from misbehaviour, nor because
the verdict is wrong on the evidence, but because the jury have found
wrongly on one of the many facts given in evidence. This inverted
kind of reasoning is a direet invitation to the Judge of the Court where
the trial is held to constitute himself judge of particular faets, which,
according to most ancient practice and express requirements of 5. 299 of the
Code of Criminal Procedure, are to be judged by the jury. The gereral
'[371] result would, I apprehend, be contrary to the reasoning of the
judgment in Bushell's case, of which, if part is not law now, much.
remains. As Judges and juries apply different tests to evidence, the
chances of want of finality would be arithmetically greater when particu-
lar facts as well as the general verdict were exposed to the criticism of the
Judge. The advantage of trial by jury would soon be lost without that of
trial by Judges being secured. How immensely important to the general
weal is the proper and impartial performance of the judicial duties allotted
to Judges and juries, may be seen from the provisions of the declaration
of Right, the law which, as remarked by Sir James Mackintosh, eonstitut-
ed the condition on which the Crown of England was tendered to King
William I1I. After the Revolution the Parliament passed Acts, vacating
verdicts and judgments which had been returned and passed by corrupt
juties on the one hand and corrupt Judges on the other. The great
Declaration deals with the partial, corrupt and unqualified persons who had
been returned and served on juries. The careful provision of the real
remedy, 4. e., by securing a proper panel, willbe more readily understt_)od
on perusal of Chief Justice Vaughan’s remarks in Bus]wll’s case, Partiality,
corruption, even prejudice may taint a verdiet or a judgment as well as
misbehaviour. But vitiating circunmstances of the kind ought not to ‘be
presumed, and I think they will be more readily alleged if th.e presumpqon
is allowed to be based on one of a great many answers given in explanation
of reasons for a verdiet. As remarked by the Chief Justice in giving the
judgment of the Full Bench in the recent case of Ganesh Narayan Sathe(l),

‘any attempt to determine ‘“the motives of complainants would open.

(1) 13 B. 590 (598).
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out a very wide and speculative field of inquiry.” - The same may be said
as to the motives of juries as was said in Bushell’s case. It would not be
difficult to pass beyond the allegation of prejudice to that of corruption as
the motive for the verdict, in spite of all the provisions about the choice
of panel and the challenge. Such allegations cannot be wholly
avoided when dealing with the verdict alone, there may occasionally be
circumstances justifying them, but there is more room for them if thev
[2472] may be 1mputed ag regards any reason given by any juryman

- or by somse orall in explanation of his or their view of the facts. They-

may be more plausibly urged if the different jurors give opposite reasons.
If, however, the practice of impugning verdiets in this way became
common or general, the dubty of sitting on the jury would become
irksome, if not dangerous. . In Queen-Empress v. Itwari (1) the learned
Judges expressed their dislike to the use of even more harmless terms
imputing mere perversity to the opinion of the jury. In placing a strict
interpretation on 8. 303 of the Criminal Procedurs Code, I think,
therefore, I adopt the construction which is the most convenient and
which most upholds the sysbem under which justice is administered by the
aid of juries. Ewven whereas in the present case it iy suggested against a
jury of native gentlemen that prejudice against taking away life almost
forces them to refrain from finding a prisoner guilty of murder, it is well to
remember that learned men of the experience of Lord Cranworth and
Mr. Sargent Parry have remarked that juries in England are very
indisposed to conviet of capital . crimes. Where human life pends in the
scale, caution becomes a duty, and it may be begging the question to
call that judicial virtue a prejudice. The issue must, according to all the
authorities, depend on the view taken by the superior Court of Reference
of the verdict, not of the reasons for it or for one matter of fact.

The profession will recognize much of this judgment as mere
statement. of ancient doctrines of the law, but I have dealt with greater
fulness on the matters of fact and law involved, because we have not been
able to agree after anxious c\zonsultation, and because Mr. Justice Candy
hag informed me that he himself and other officers when presiding in
~ Courts of Sessions have from time to fime put questions to the jury,
after delivery of the verdict of guilty or not guilty, for the purpose of
knowing their opinion on particular questions of fact, not for the purpose
of making the meaning of the verdict certain. The result of my examina-
tion of the subject is that this practice has no sure warrant of law, and
is likely to confuse general and special verdicts, so. as to create uncer-
tainty and other evils.

[473] 1 do not think the verdlct acquitting Dada is manifestly wrong
or absolutely unreasonable. I think reasonable, buf cautlous, men might
have found that verdict, and for all the reasons contained in this ]udgmenb
I would uphold the verdlcn and acquit Dada.

Perhaps any one but myself might argue that the fact of a Judge
‘here concurring with two different juries and holding the verdict to be not
manifestly wrong afflords some presumption in favorem vite that it ought
to be upheld. But I understand my brother Candy to hold that, in a
reference under s. 307, we must exercise independent judgment over the

facts, and thus, in fach, though not in name, it seems to me the judgment -

insensibly, would take the form of determining, not whether the verdict is
reasonable, but as in an appeal whether it is right. This test is different to

(1) 15 C. 269,
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that applied in practice by the High Courts and to that ‘most recently
asserted to be the proper test by the House of Lords in the cases quoted
above ; and as it gives opportunity-for wide differences of opinion, the
ultimate decision gets far removed from the jury.

Ags we think that where Judges differ-in cases referred under s, 307,
the proper course is to lay the case, with their opinions, before the third
Judge under s.'429, whose opinion then prevails, I follow the practice of
the Court in differences under s. 429 in giving my opinion in public; but
as Mr. Justice Candy thinks that practice wrong, and does not follow it, °
I ought out of respect to his opinion to say why I adhere to is. It is
well not to diverge from practice without serious reason and some
argument. I know of no law, nor rule, nor analogy which makes this
practice illegal. As-a general prineiple, judicial acts ought to be performed
in public (Broom’s Constitutional Law, 2nd ed., p. 147), and reasons
delivered in public fo the suitors and the counsel. The case of Dada is
one of life and death, and as the prisoner or his counsel may wish
to move the third Judge to hear him, so I think they may reason-
ably ask for the reasons of my opinion. Besides, we to-day acquif
the other prisoner, Jiba, and about her our opinion is a judgment, and
[474] generally - our reasons ought to be given in open Court,—Judges
being, as Coke says, Judges of courts not of chambers (1).

" The point as to what procedure we should apply on our disagreement
‘as regards Dada‘ has not been argued. There appears to have been no
previous instance of Judges differing on a reference under s. 307. In a
‘cage under the corresponding section of the older Code, Queen v. Mukhan(2),
the course adopted by the High Court of Bengal was to lay the case before
a third Judge. We are of opinion that s. 307, with perhaps s. 439, applies
8. 429 about appeals to a case of reference, and thatthisseems the justest and
‘besit procedure to follow; so we adopt the example of the Calecutta Court, and
do not dispose of [475] the case in the manner provided by ¢l. 36 of our

(1) NOTE.—“ Formerly a practice of the Common Law Courfs was not to give
in Court the reasous of their opinion which they returned to the Court of Chancery......
weeeeIn 1774 the Court of King's Bench wholly and avowedly departed from that
practice when Lord Mansfield delivering the opinion of the Court introduced it as
follows :——‘1 found it a custom, in cases sent by the Court of Chancery for our
opinion, to certify it privately to the Liord Chancellor in writing without declaring in
this Court either the opinion itself or the reasons upon which it is grounded. But I
think the custum wrong as well as unsatisfactory to. the Bar ; and, therefore, in the
two cases that now wait our certificate and for the future we shall declare our opinion in
this Court’ (Wiright v. Holford. Cowp., 84). Ina case in 1795 the Judges of the King’s
Bench delivered in Court their opinions previously to sending their certificate, Liord

- Kenyon, who was then Chief Justice, prefacing his opinion by saying: * We will certify
in this case ; but I will now say a few words to show the foundation of my opinion (Lane
v. Barl Stanhope, 6 Durn. & E., 352). See also Wright v. Bond {2 Bos. & P. Naw Rep.,
129) where the Court of Common Pleas gave in Court the reasonsof the certificate
which they sent to the Lord Chancellor, 8ir J. Mansfield saying : ‘Tt is usual to
state the reasons upon which the certificate is to be grounded.’......The disadvantage and
inconvenience of not stating the reasons in Court are thus stated by 8ir J. Leach,
M. R. (Badham v. Mee, 1 Myl. & K., 54) : * The practice of the Courts of Common Law
nos to assign the reasons of their opinion upon cases sent from Courts of Equity is a

. practice of modern introduction and it is much to be regretted ; being at once disadvan-
tageous to the public and inconvenient to the Court directing the case, which,, is de-
prived by this practice of the assistance it would derive fron_l the op}mop of the Court
of Taw were the grounds of such opinion disclosed. The o’b]gct of directing a case is to

- know the opinion of a Court of law upon the point in gquestion; not indeed that such

. opinion is to be treated as a decisiot(xé bull”-%m ordgr that tl;u;}(}ox;.r; oé Equ;ﬁy ma,g) be

i in forming its judgment. e¢e Ram’s Science of Legal Judgment, p. 216).”

assisted inf g its judg @ 1C.1.R, 275,
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amended Lisiters Patent, i.e., by the opinion of the senior Judge. The Code,
we think, ‘overrules the Letters Pafent in this matter. The Court now
acqguibts the prisoner Jiba ; and, as regards fhe prisoner Dada, we direct,
under s. 429, that the case be laid before another Judge of this Court.

CANDY, J.—As regards Jiba, the case is one of some difficulty.
When she record of the  former trial came before this Court, though the
‘Sessions Judge had agreed with the unanimous verdiet of acquittal of
Jiba, and made no reference in her case, the Judges desmed it necessary
of their own motion to order her ‘trial. To justify this there must have
been a strong prima facie case against her.  And no ‘doubt, seeing that
there has been no attempt made to contradict the criminal intimacy
between her and Dada which she fully admitted before two Magistrates
and has not since denied, there are strong reasons for believing that she
must have been acting in concert with her paramour. On the other hand,
it is not beyond the bounds of possibility that she herself took no part in
the crime. The only corroboration of her confessions, which amount to
no more than guilty knowledge, is the confession of her fellow-
prisoner ; and thisis corroboration of the weakest kind. Under these
circumstances I do not fesl justified in inferfering with the repeated
unanimous verdict of acquittal of Jiba. .

I now turn to the case of Dada.

It is clear, upon the authority of decided cases, that this Court will
not interfere unless the verdict of the jury be found to be manifestly
.erroneous (per Mitter, J., in Queen-Empress v. Jacquiet (1) and to the same
effect per Nanabhai Haridas, J., in Queen-Empress v. Mania Dayal (2), but
when the error is manifest, it is none the lessincumbent on us to interfere.
It is our duty to satisfy ourselves that the verdict of acquittal is proper
or at least sustainable ; if we find that it is not, the law enjoins on us to
8¢t it aside and pass the right judgment ourselves (Regina v. Khanderao
Bajgirao (8).)  Now in the present case I understand from my brother
Jardine that he has no doubt, [478] from the evidence on the record, that
Kuber died from dhatura poison, and dhatura was detected in Kuber’s
stomach. The juryin the former trial unanimously found that Kuber
-died from dhatura poison administered to him in his food. I am of
" opinion that no reasonable doubt can be had on these points. But these
are the points on which the jury in the present case had doubts ; and the
‘Sessions Judge said these doubts ““‘would be 1ncomprehens1ble but for the
experience I have gained in this Court that, as a rule, juries in'the ecity
will snateh at any excuse, howsver frail, rather than pronounce a plain
decision on the faets in murder cases.”” A former Sessions Judge of Ahme-
dabad of equal judicial experience once expressed a similar opinion (2).
Tt is, therofors, speclally incumbent on us to serubinise the conduet of the
jury, o ses whether ** their minds have been influenced by a pre]udlce
which has prevented them from forming a correct judgment ” . (per
‘Garth, C.J., in Bmpress v. Mukhun Kumar {(4).) Itis unnecessary to quote
authorities as to how far mterference is permissible with verdicts of
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juries in civil cases in England. “Here the law on these subjects ig dif- -

ferent, and the difference is very important. * On a .reference

by the Sossions Judge, the whole case is opened up. * * * The functions

both of the Judge and jury are cast upon the Court, and this differentiates

(1) 11 C. 85 (91). - ) (2) 10 B. 497 (499, 502}. e
(3) 1B. 10 (14). - BN (4) 1 C.L.R. 275 (482).
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our position very widely from that of the Courts in England”—Regine
v. Khanderao Bajirao (1). In this light let us examine the facts of the -
present case. o : .
On the 20th March, Kuber had come home from his field for his
evening meal, and after eating it was reburning to his field for the night, .
when he was taken ill. - He was carried back to his house, and showed
ovident signs of poisoning. He was plied with ghee, which must have
made him very sick, and thus removed some traces of the poison from
his stomach. But as he seamed to get worse, he was sent to the dispen-
sary abt Anand, which he reached at 4 AM. on the 21st. Abous
the same time information was sent fo tho chief constable at Anand,
He veceived it at 6 A.M. on the 21st, and proceeded:to Kuber's village
that morning, The criminal intimacy between Xuber’s brother's
[477] wife (accused No.1) and Dada (accused No. 2) was evidently so
notorious that they were at once questioned. There could not have been
time for any serious pressure fo have been brought to bear on Dada, for
by about noon on that day (21si) he had taken the chief constable
and police patil and panch to a field, not in the limits of Gopalpura in
which Kuber and the prisoners lived, but in a different village (Mogar),
where he pointed out the dbhatura plants from which he had gathered the
geeds which, when pounded, had been placed in Kuber's food. These
plants were close to a hut, and the inmates of the hut stated that Dada
knew the place, because he had been employed by the patidar to cut the
grass the previous season.  The chief constable there and then questioned
the inmates of the hut, and immediately sent both the accused to the Magis-
trate at Anand for their confession to be recorded, and the next day com-
mitfed the case tio the First Class Magistrate in charge of the taluka, who
was then at Umreth, who on the next day (28rd) took up the case, examined
the police paiil and inmates of the hut (above ‘mentioned) and . other
wifnesses, and then examined the aceused, who adhered fo ftheir confes-
gions recorded by the Magistrate at Anand on the previous day (22nd).
These being the facts, it seems unreasonable to suppose that the police in
the few hours ab their disposal invented the whole story, suborned the
witnesses, and persecuted the accused to make the confession according -
to the fabricated story. Admitting that the chief constable guessed that.
dhatura must have been given to Kuber, and that Dada must have been
conesrned, how did he find out about the dhatura in the limits of another
village and the field in which Dada had previously cut the grass, and how
did he persuade the inmates of the hut, caste-fellows of Dada, to at once
admit that Dada had been there to pluck dhatura? One of those men,.
Bhala, in the ‘Sessions Court partially retracted the deposition which: he
had made before the committing Magistrate, bus the retractation was made
in such a way that, as the Sessions Judge in the latber trial remarked, it-
was '’ palpably recklese " ; and it is to be specially noted that Bhula did.
not attempt to explain the inconsistent partion of his deposition, nor did
he even hinf that the former deposition was caused by pressure from
police. Instances are [478] known in which the police make any pretexs.
they can to keep a cage in their hands as- long as possible and so make
evidence ; but here the chief constable seems to haveaeted with commendable- -
promptitude. He arrived on the scene on the 21st, sent off the whole'case
tio the First Class Magistrate on the 22nd, and when he did so he was nob

~ even aware that Kuber had died, for the section noted by him in the charge-

- (1) 1B, 10(19),
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A o ,
sheet was 304, and he corrected it subsequently after hearing of’ Kubet’s
death. No doubt it is for the jury to determine what welght to attach
to confessions— Queen-Empress v. Mania Dayal (1), bub in so determining
théy must act reasonably. Here the foreman said: * Four of us do not.
believe that she statements of the accused to the Second Class Magistrate
 af Anand and to the committing Magistrate, so far as they  incriminate
themselves, are true statements  {adds ** because they are not sufficiently
corroborated””). As regards Dada, this reason ig pa.teubly wrong. Stronger
corroboration can hardly be conceived than his act in takmg the police to
the field in Mogar and showing the dhatura plants. The jury did not
expross an opinion, nor was it pleaded in defence, that Dada had not pointed
oub the dhatura plants in the field at Mogar, or that the inmates of the hus,
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elose to which are the plants, did not at once make the statements which ' -

they subsequently reneated to the Magistrate.

The learned pleader in this Gouth has dwelt on a dlscrepancy m\
the confession of Dada and Jiba, Dada said Jiba cooked the food in’

which the poison was pub. Jiba denied this, and said she never cooked
Kuber’s food, and there was evidence . before the Magistrate that Kuber
always cooked his own food, and the point was apparently not contested:
in the Sessions Court. In my opinion, this discrepanecy affords apowerful

argument for holding that Dada and Jiba were nof telling a . story taught:

to them by the police. Ofhsrwise they would have agreed on this elemen-
tary pomt But it is quite possible that Dada did not know whether Jiba
was in the habit of cooking Kuber’s food. (Kuber was unmarried, and

lived alone within a few paces of his brother, Jiba's husband. When,-

therefore, he saw that every one knew that [479]\ he must have besn
concernad in Kuber's death, as murderers in this country often do, he
gave in at once and: admitted the crime {(compare Queen-Empress v. Babu

Lal (2) ), but again, as is so often the case, he tried to shift the blame as -

much as possible on the woman ; and so though he admitted that he had
brought the dhatura seeds from the field and had pounded them, he stated
that Jiba had cooked the food and put the poison.therein. He evidently
said this with the object of inculpating Jiba as much as possible and
exculpating himself. It may be that the Court would ‘attach very little

weight to the exculpatory parts : (Beg. v. Amrito Govinda (3)). A confession.

must be taken as a whole and considered along with bhe admitted facts
of the case, and the aceused must be judged by bis whole conduct. The

Court is at liberty to disregard any self-exculpatory statements contained -

in the confession which it disbelieves : Imperatriz v. Babaji (4). Next,
the pleader referred to an apparent inconsistency as to the kichadi being
in an earthen or metal vessel, and he argued that it could not be supposed

that Kuber would leave his house open, or would eat food prepared by,

some unknown hand. The answer is that nothing is more probable than
thati Kuber should prepare food himself in the morning and leave enough
- for his evening meal in an earthen vessel on his hearth, then go to his
field without Jocking up his room, and in the evening he would return.
and taking the kichad: from the earthen pot he would put in a metal
- yessel, eating as much as he wanted and leaving the rest. Nothing would:
have been easier than for Dada watching his opportunity to put the pound-
ed dhatura in the food on the hearth before Kuber returned from the
field. I see no improbahility in the facts as far as we can ascertain them

(1) 10 B, 497 (502}, (2) 6 A. 550, (3) 10 ‘B-H.C.R. 497 (500), .
(4) Criminal Rulings, 12th Apul 1888 (No. 19). ) : -
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which should lead us to' presume that the confessions were false. -The
jury do not seem to have rejected them as police-made, but to have doubted
them as uncorroborated.. .In Dada’s case I have shown that there is
corroboration. Assuming that Bhula and Bhaiji, (tbe inmates of the hut
in Mogar), are not credible witnesses, still there is the prompt and
decisive action of Dada in taking the police [480] to the field, pointing
out the dhatura plants and repeating his confession before ftwo
Magistrates. There is admittedly no ground for believing Dada’s
allegation in the Sessions Court that he was induced by bodily ill-treat-
ment to make the confessions: the facts point the other way. The pre-
sumption is, therefore, in favour of the truth of the confession (Reg. v.
Balvant Pendharkar (1), With regard to confessions, which are such an
importart factor in eriminal trials in this country) I do not think that
any hard and fast rule can be laid down. The circumstances of pach case
must be weighed. In the present case there is no apparent reason
for ‘doubting the fruth of Dada’s confessions; therefore we are bound
to act upon them.

I would, agreeing with the Sessions Judge and one juror, conviet
Dada of culpable homicide amounting to murder,

I have not, in the above remarks, considered the case of Queen v.'
Itwar: Sahe (2) which was not brought to my nobice till I had nearly cen-
cluded this judgment. It supporfs me in the opinion which I had formed,
that this Court, in the exercise of its powers under s. 307 of the Criminal
Procedure Cods (Act X of 1882), .is bound to act upon its own view of the
evidence. The verdict of the jury being erroneous we must put it aside
and exercise the functions hoth of Judge and jury, giving due weight to
the opinion of the Judge as well as to the verdict of the jury. On a con-
sideration of all the circumstances in the case, I cannot but coneur with

- the two Sessions Judges, who heard the witnesses, and who were

completely convinced of Dada’s guilt. I am also so convineced.

I come fio this conclusion- equally on’ a consideration solely of tha
evidence on the record, and I have no doubt that that conclusion was
arrived at by the referring Sessions Judge, quite apart from the answers
given by the jury to the questions put by him. = The firgt paragraph of the
grounds of his ‘reference shows this distinctly. Hea then proceeds to
eriticise the jury’s doubt as to Whet;her Kuber’s death was caused by
dhatura poison, and econcludes :(—'* I do not, therefore, feel that hesitation
[481]) which I should naturally be disposed to fesl about disagresing with
the opinion of a jury at a'second trial.” It iseclear that the evidence on the
record completely convinced him of Dada’s guilt. The same may be said of
the late Sessions Judge; and if reference is made to the former verdict, in
order to' draw a presumption  that the second verdiet is nob altogether
‘unreasonable, reference should also be madeto the opinion of the former
Sessions Judge, who was evidently convirced, solely from the ev1dence
that Dada was guilty. ;

" 1f seems unnecessary, therefore, to: dlscuss Bushell’s case (3), Magna
Charta, the Declaration of Rights and similar ancient authorities, especially
ag it is more than doubtful whether such authoritiés were present to the °
minds - of the Indian. Legislature when enacting the provisions of the
Criminal Procedure Code specially adopted for India relating to the verdict
of the jury, and the dut:y of the Sessions Judge when completely disagree~

ing with it. Trla.l by 1ury is a recenh lnstxtuﬁlon in Indla, the Judge

(1) 11 B.H.C.R. 187. (2) 15 C: 269. .. (3) 6 Howell's State Trials, 999,
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may dlffer from the jury as to the facts—Reg. v. Khanderav (1). Inthe ~ 1889
Queen v. Hari Prasad (2) Mr, Justice Jackson considered “ the assumption’ MARCH 7.
quite unfounded,” that the * trial by jury spoken of in the Code of —
Criminal Procedure is the system of trial by jury prevalent in England, CRIMINAL
except where and in so far as it is expressly modified by the provisions REFER-
of the Code,” and accordingly he refused to refer to a number of ENCE.
English casges, Bushell's case being amongst them. He said: * We ave of ——
opinion that when proceedings upon a trial by jurv in the Mofussil are 15 B. 352,
consistent with a reasonable construction of that part of the Procedure
Code where such frial is provided for, the proceedings are good in the
absence of any distinet ruling to the econtrary, and ought not to be examin-
ed by the light of English rules of procedure.”

Is there any distinet provision in the Criminal Procedure Cod8é
preventing the Sessions Judge from asking the jury a single question
when once a plain unambiguous verdict has been delivered ? The questions
referred to in s. 303 are only such as are necessary to ascertain what the
verdictis. In cases tried [482] with assessors the Judge is bound to
record the opinion of each of the aSSessOIs, huf in giving judgment he is
not bound bo conform to those opinions (s. 309). There is no similar
provision in s. 307 which deals with the procedure when the Sessions
Judge disagrees with the verdiet of the jurors.. It may, therefore, be
argued that the Legislature did not intend that the Sessions Judge should
ask any question to the jury bevond those referred to in s. 303. On the
other hand, it is evident that a concise opinion, showing the ground of
the verdict of the jury, may be of the greatest use to the Sessions Judge.
If it is particularly necessary when the Judge differs from the assessors
that he should be ecareful to be intelligible and precise in recording their
opinions, it would seem that in the far greater responsibiliby of diﬁfering
from the jury it is still more necessary that be should have a precise and
intelligible idea as to the points of difference. I eoncur generally with the
remark cf Phear, J., in Reg. v. Sustiram Mandal (3) that it would be very
dangerous to give to the Sessions Court the power of cross-examining the
jury after thev have delivered their final verdict with a view to show
that the conclusions at whxch they had arrived were not logical or wers
inconsigtent, or in order ' to provide materials upon which the J udge
might be enabled afterwards to- dispute the finaliby of the verdiet; in.
other words, that it would be most wrong for the Judge to cross-examine
the jury so as to try and argue out their verdict. But when a case, like
the one before us, depends upon the inferences to be drawn from two
or three facts, it seems to me that neither prineiple nor statute forbids
the Sessions Judge ‘from asking the jury to state a plain concise
finding on those facts. Speaking for myself, with a recent and intense
sense of the responsibility cast upon a Sessions Judge, when he has to
determine whether it is necessary to express dlsagreemenb with the
verdict of the jurors, I may deliberately record my opinion that a clear
and concise idea as to the grounds of the verdict is of the greatest aid in
the furtherance of justice. - On the one hand, it may show the Sessions
Judge that the verdict is not unreasonable; on the other, it may indicate
on the parb of the jury such an inability to appreciate the evidence that
[283] the Sessions Judge will have less hesitation in disagreeing with the
verdict.

(V1B.10(18). = {2) 8 B.L.R. 557 (562)=14 W.R. Cr. R. 59.
(3) 21 W.R. Or. B. L. T
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1889 Tt is true thab in the case of Queen v. Meajan Sheik (1).the order of
Marce 7. the Calecutta High Court was “lat the Judge be informed. that he ought
— _ not to put questions to any of the jury as to the reasons for the verdict
CRIMINAL }o has given.” That is the only reported record of the case. There is
REFER- nothing to show the nature of the case or of the questions. On the..
BNCcE. other hand, in Empress v. Mukhun {2), Prinsep, J., held that the law did
—_— not prevent the Judge from questioning the jury as to the" grounds on
13 B. 382, which they based their verdict. And in the case of The Queen v. Udya
Changa (3) Macpherson and Glover, JJ., romarked that “ the Judge never
took the trouble to ascertain on what ground it was that the jury arrived
at the verdict which they gave.” The fact is that this recent institution
of trial by jury in India is a ‘compromise. The name of what was once
the palladium of English ecivil rights was given, but the essential
characteristic—finality of the verdict—was withheld.. The marks of a
compromise are found in the statute and in the authorities. The
Judge is neither expressly permitted nor forbidden to put a question to
the jury after a plain unambiguous verdict has once been delivered. In
the opinion of some Judges, such a procedurs is unwarrantable ; in the
opinion, of others it is consistent with the special provisions which
throws on the Sessions Judge the responsibility of reference to higher
authoriby. If an analogy can be sought for in Hnglish law to a refer- -
ence under 8. 307 it is when a case ig referred by a trying Judge to the Court -
for consideration of Crown cases reserved. In such cases, after a verdiet’
has been delivered, the Judge often asks the jury for findings on
certain facts to guide him in his reference. My own opinion is that
‘'we.should do nothing which may tend to hamper Sessions Judges
in the discharge of their onerous and responsible duties, and that,
in the absence of any express provision of the law to the contrary, a
clear and concise finding of the jury on the main facts should be allowed
. even though a verdict of not guilty has been delivered, [484} In
. the present case, if we ‘disrogard the answers to the questions pro-
pounded after delivery of the verdict, I still can come to no other"
i conclusion - than that the verdiet iz manifestly wrong. This is my
conclusion, because on the evidence on the record I am convinced: of
Dada’s guilt. And this, oo, was evidently the opinion of the referring
Judge, apart from any prejudice caused by the answers of the jury.

. 'With regard to my brother Jardine’s concluding remark, I régret
exfremeoly that we do not agree as to the powers and duty of this Court -
on areference under s. 307. It seems clear to me thab in such a reference
we must exercise independent judgment on the facts. “On a reference by
a Sessions Judge the whole case ic opened up”—Regina v. Khanderav (4.
There has been no change inthe law since the case of Begina v. Khande-
rav (4), the addition of the words ‘‘so completety that " being simply in ac-
cordance with the decision in Imperatriz v.Bhawani(5) which interprots the
old 5. 263. The same view was taken in Queen-Empress v. Itwart Saho (6).
Mr. Justice Prinsep said: “Inthe Mukhun Kumar's case(2) the Court set aside
an acquittal, convieted of murder, and sentenced the accused to be hanged.
It was inevery way a decision which must be supposed to have been pre-
sent to the mindof the Lisgislature when the new Code of CriminalProcedure:
‘wag passed. There is no indication, however, in that Code of any intention

(1) 20 W.R. Cr, R. 50. " (9) 10.L.R. 275;
. :(3)- 20 W.R. Cr. R. 173 (75). +(4) 1 B, 10 (13).
(5) 2 B. 525 (526). ‘ (6) 15 C. 269. .
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that the discretion of the Court should bs limited in the manner approved of
in some of the older cases and disapproved of in Mukhun Kumar's case (1),
and we think that the Liegislature must have intended fthat the powers
conferred by s. 307 should be fully, as they must, no doubt, be cautiously

" exercised.” A perusal of the whole report of Mukhan Kumar's case shows

a striking resemblance between the facts and points in that and the present
case. There the prisoner was charged with murder and was acquisted by
the unanimous verdict of the jury. The Sessions Judge disagreed with
this verdict and sunbmitted . the case under s. 263 (now 5. 307) of the
~ Oriminal Procedure Code. The case was [%85] orlgma.lly heard by Markby
and Prinsep, JJ.. They were agreed that the words of s. 263 leave the
discretion of the Judges uncontrolled, and that no fixed rules could be laid
down for the exercise of that discrétion according to one’s own conscience.
The case mainly depended upon the confession of the prisoner, which was
retracted in the Sessions Court. Markby, J., held that it was for the jury
to accept or reject that confession, and that the High Court ;should nob
interfere. Prinsep, J., held that if the jury disbelieved the prisoner’s
confession, they acted most capriciously, and not in the proper exercise of
their duty. He said: * Where there is on the face of a confession, ag there
is in the present case, evidenee of its being a truthful and voluntary
confession and when it is corroborated by all the evidence which the
nature of the ecase admits, I think that the verdict of a jury in disagreeing
with such confession is a wrong verdict, and that in the ends of jusfice
that verdict should not receive its ordinary legal effect.”. The case was,
therefore, referred to a third Judge (the Chief Justice), who said : “here we
have a complete circumstantial and apparently genuine confession of- the
offence by the prisoner. The WMagistrate befors whom it was taken is
convineed of its truth and sincerity. The confession is confirmed by what
ssems to ms a perfectly reliable evidence. The Sessions Judge has
recorded his ovinion. that the verdicht of the jury is wrong; and I
confess it appears to me almost impossible to acecount for the verdiet of the
_ jury from anything like reasonable grounds.” Thus the majority of fhe
- Court being in favour of conviction, the prisoner was sentenced to death.

Admlthmg, then, in the present case, that the Sessions Judge was
wrong in putting any question to the jury after the verdict’ was delivered,
disregarding entirely the answers to the questions, dealing solely with the
. evidence and the verdict itself, looking simply at probabilities, and applying
my general experiencs of men and affairs, Ic:mnot find any reasonable
doubt as to Dada’s guilt.

In consequence of this dlfference of opinion between the Judges
composing the Divisional Court, the case was referred, under s. 429 of the:

Code of Criminal Procedure, to the Chief Justice.
JUDGMENT.

. [488] SARGENT, C. J.—The finality of the verdict of the jury is by
s. 307 of the Code of Criminal Procedure made subject to the power of the
Sessions J udge who presides at the trial (when he disagrees with the
verdict of the jurors so completely that he considers it necessary for the
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ends of justice) to submit the case to the High Court, which is, in dealing -

with the case, to exercise any of the powers which it may exercise, on an
a,ppea,l This is a most important departure from English law and

(1) 1 C. L. R, 275.
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practice, and was undoubtedly dictated by the circumstance that trial by
jury in shis counbry was an experimenf, which it - was necessary to
safeguard against a miscarriage of justice, by allowing the case to be
referred under certain circumstances to the highest - judicial authority.
There is, therefore, no true analogy between the discretionary power thus
conferred on the High Court under the above section and that which the
Courts of law in England have sparingly exercised in interfering with the
finding of a jury in civil actions by directing a new trial on the ground
of the verdiet being against the evidence, and the practice, therefore,
of the latter Courts cannot be resorted to as affording a rule in the exercise
of the powers conferred on the High Court by s. 307. This is, I believe,
the gist of Mr. Justice West’s remarks in Regina v. Khanderav (1), How-
aver, I entirely agree with Mr. Justice Nanabhai, whose long experience is.
entitled to great weight, that it has been the uniform practice of this
Court not to interfere with the verdiet of a jury except when it is shown
to be clearly and manifestly wrong (Queen- Bmpress v. Mania Dayal (2)),
and such a practice ought, in my opinion, to be followed.

In the present case the evidence leaves no doubt that the deceased
Kuber Nathu was taken ill on the evening of the 20th March after partak-
ing of his evening meal and died at the dispensary at Anand to which he
had been carried by the orders of the police patil in the course of the next
day ; that the chief constable received information of what had happened
at 6 AM. of the morning of the 21st, and at once proceeded to Kuber’s
house where he examined both the accused ; that Dada in the course of’
the day took him to a field and pointed out dhatura [%87] plants from
which he said he had gathered dhatura seeds; that on 22nd March the
accused were taken befora the Second Class Magistrate, when they both
confessed that a conversation had taken place between them with respect
to putting the ‘deceased to death owing to his jealousy of the intimacy
which they admitted existed between them; that the accused Dada
brought dhabura seeds from the fields and pounded them, and that they
were putb into the deceased’s food and that the deceased ate it and became
unconscious, but each says that the other put the seeds into the food.
The witnesses Bhaiji and his son Bhula deposed as to the accused Dada. -
being employed.in cubting grass on the fields, and having taken seeds from
dhatura planfs in one of the fields, on the plea that he required them for
the itch. Lastly, the deceased’s symptoms as spoken to by the police patil
and other witnesses who saw him on the evening of the 21st and by the
Parsi apothecary of the dispensary at Anand and the discovery of the
alkaloid in the remains of the food, and the report made by the Chemical
Analyser to Government, to whom they had been sent by the Parsi
apothecary, can leave no reasonable doubﬁ that the deceased was poxsoned
by dhatura.

Had the case concluded there, the a.bove ev1dnnce could, I apprehend: .
leave no reasonable doubt that the accused Dada had either been a parby
to a conspiracy with Jiba to poison Kuber, or had himseli poisoned hi-n by
putting the dhatura into his food. At the first trial, however, both thae
accused withdrew their confessions, and said they had made them owing to

E ~ fear of being beaten or to having been beaten and tutored by the faujdar:
- There is, however, no circumstance in the case which makes this statement:

in the leass probable. There was no delay in making the enquiries into
the case or bringing the accused before the Seécond Class Magistrate. - The

(1) 1 B. 10 (13). L e b {2) 10 B..497,
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confessions were such as the accused, if guilty, might be expected to nrake in
their desire to throw the blame on one another after their arrest, and are
corroborated by the evidence of Bhaiji and bis son and the notoriety as to
the intimacy between them which is spoken to by nearly all the wilnesses.
There ig, therefore, in my opinion, no reason whatever for deoubting the
fruth- of the-confessions.

[488] Upon the whole of the evidence I am of opinion that the guilk
of Dada -is so clearly made out that it becomes the duty of this Court to
set aside the verdict of the jury and find the prisoner guilty of murder.

The case being thus sent back to Mr. Justice Jardine and Mr. Justice
Candy their Lordships passed the following order :-—Following the opinion
of the Chief Jusbice, to whom the case was referred under s. 429 of the
Code of Criminal Procedurs, the Court conviets the prisoner Dada of
murder under s. 302 of the Indian Penal Code and senfences him %o
transportation for life.

15 B. 488.
APPELLATE CRIMINAL.

Before Mr. Justice Scott and Mr. Justice Jardine.

INRE CLIVE DURANT. ([2nd August, 1889.]

Practice—Petition for prisoner’s admission to bail—Form of petition--Petition contain-
ing defamatory allegations against trying Magistrate and other public officers.

When a prisoner applied to the High Court to be admitted to bail pending the
disposal of his appeal, and the petition contained defamatory allegations, con-
sisting (infer alia) of irrelevant attacks on the trying Magistrate aitd other
officérs in the service of the Government of India, the Court refused to allow
the petition to be filed, and ordered it to be returned.

[Kppl., 22 M. 155 (161); R., 19 B. 51 (67); Rat. Unr. Cr. Cas. 786 (789).]

* THE applicant, Clive Durant, was convicted by Lieutenant Newmarch,
Cantonment Magistrate of Secunderabad, of defamation under s. 500 of
the Indian Penal Code, and sentenced to four months’ simple imprison-
ment, i !

Against this convietion and sentence Clive Durant appealed to the
High Court, and ab the same time presented a petition for his release on
bail. c A T '

In this petition he complained of the manner in which a former
application of his had been disposed of by a Divisional Bench of the High
Court. The petition also contained attacks, which were guite irrelevant, on
the trying Magistrate and on the private and public conduet of other
officers of high rank in the service of the Government of India.

[289] This petition was rejected, for the reasons vconta.ir.ne'd in thé
following judgment of the Court :— ) .

JUDGMENT.

8¢01T, J.—~—In the matter of Clive Duran$, a prisoner in Secunderabad
Jail, two applications are before us, - The first is.an application to be
admitted to bail. . The libel for which the petitioner is in prison, is on the
face of it grossly defamatory. ~He says it was justified in fact, and that
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