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in aid of execution within the meanmg of art..179, cl. 4, of sch. II of 1890
Act XV of 1877.” ‘DEC. 11,

[407] The Subordinate Juddes opinion on the point being in the

negative he dismissed the darkhast, contmgent on the declslon of the APPEL-
High Court. LATE
: CiviL.
ORDER Lo -
15 B, 305.

SARGDNT, C. J :—Wae agree with the rulmg of the 'Full Bench of
Calcutta in Ambica Pershad Singh v. Surdhari Lal(1), and for the reasons
given, that an apnlication to the Court to order the sale of property which
hag been attached is an apphcatlon to take somse steps-in-aid of execution ;
and as the Code does not require a formal application, it is 1mmaterlal
whather the application be a verbal one or in writing.

Order accordingly.

15 B. 407.
APPELLATE CIVIL.
Before Mr. Justice Telang and Mr. Justice Candy.

VITHU AND ANOTHER (Original Defendants Nos. 1 and 2), Appellants
v. DHONDI {Original Plaintiff), Respondent. * {12th December, 1890.]

- Landlord and tenant—Ejectment —Notice to quit—Notice under s. 84 of Bombay Aet V
of 1879—Plea of permanent ‘tenancy—Plea raised for-the first time in defendant’s
written statement in ejeclment suit—Diszlaimer of landlord’s title—Objection of want
of proper notice raised ﬁrst in second appeal—Second appeal—Practice.

The plaintiff sued to eject the-defendants as tenants holding over after notice to
quit. The notice required the defendants to vacate within eight days. The defend-
ants pleaded that they were mirasi or permanent tenants, This plea was no}
proved The Court of first instance passed a decree awarding immediate posses-
sion. The appellate Court held that although the notice to quit was not according
to s, 84 of the Bombay Liand-Revenue Code (Bombay Act V of 1879), still as the
suit was brought long after the expiry of the proper period, the plaintiff was
entitled to recover possession ‘‘ at the end of the present cultivating season.”

Held, in second appeal,!that tbe notice to quit not being according to law,
thers was no legal determination of the tenancy. The plaintiff could not, there-
fore, succeed, )

Held, also, that the plea of permanent tenancy seb up for the first time in the
defendant’s written statement in the present case was not such a disclaimer of
the landlord’s title as to dispense with proof of a legal notico to quit on the part
of the plaintiff,

[308] Baba v. Vishwanath Joshi (2) overruled

Held, further, that it was open o the defendants for the first time in ‘second
appeal to raise the objection of want of proper notice.

{F., 23 Ind. Cas. 533: R., 18 B. 107; 18 B,110 (113); 20 B 35¢ (F.B.); 20 B. 759 (763);
32 B.78=9 Bom.LR. 1332 ; '36 0. 927=13 C.W.N, 949=2 Ind. Cas. 656 ; 31
M, 261=18 M.L.J. 153= 3 M.L.T. 265 ; 2C.L.J. 389=9 C.W.N, 928; 6 Ind.
Cas. 927=6 N.L.R. 83 ; L.B.R. (1893—1900), 36; D.‘ 17,B, 631; ICLJ. 116—
9 C.W.N, 460 ; 14CPLR.162(164)] .

SECOND appeal from the decision of A. S. Morla.rt;y. Asgistant J udge i
of Satara, in appeal No. 300 of 1888 of the District File.

* Second Appeal No. 876 of 1889,
(1) 10 C. 851 . (2) 8B. 228,
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This was a suit in ejectment,. ‘

The plaintiff alleged that the field in dispute was his inam ; that
his father had first leased it to the father of defendant No. 3; that it
was afterwards let to defendants Nos. 1 and 3 jointly on condition that
they should pay the judi to Government, and give one-half share of the
produce to the plaintiff; that as the defendants had nof given him his
share of the produce for four or five years, he gave them a notice to quit,
but they refused to surrender the land. Hence this suit.

The notice to quit required the defendants to vacate the premises
within eight days from the service thereof.

Defendants Nos. 2 and 4 were the brothers of defendants’ Nos

“and 3 respectwely They were, therefore, made parties to the suif.

The defendants Nos. 1 and 2 pleaded that the eastern moiety of the
land in suit was beld by them on miras: (or permanent) tenure from the
time of their ancestors; that the western moiety was in the possession of
defendants Nos. 3 and 4; and that as the two pieces were heid separately,
the plaintiff could not sue for them in one suit.

Defendants 3 and 4 admitted the plaintiff’s claim.

The Subordinate Judge found that the defendants Nos. 1 and 2 were
yearly, and not mirasi, tenants. He then passed a decree awarding
immediate possession o the plaintiff.

On appéal, the Assistant' Judge was also of opinion that the defendants
Nos. 1 and 2 were not mirast tenants. He amended bhe decree of the
Subordma.te Judge on the {ollowing grounds:— :

“ It is further contended that the notice 1°sued by the plaintiff was
not according to law, as it ordered defendants to qult the land within
eight days, instead of being a thres-months’ notice, in [409] accordance
with s. 84, Bombay Land- Rgvenue Code. This, however, cannot bar the
present suit. It can only entitle the defendants not to be furned off the
land before the end of the present cultivating season.

““In accordance, therefore, with s. 84 of the Bombay Land-Revenus
Code, I merely awarded the decree of the lower Court by ordering defend-
ants (if they still hold possession) to give up possession of the land to
plaintiff by the end of the present cultivating season.’

Against this decree the defendants Nos. 1 and 2 appealed to the
High Courst. -

Ganesh Ramachandra Kirloskar, for appellants —The plaintiff cannot
eject the defendants without a proper notice to guit. Ths notice given -
by the plaintiff is insufficient and not in accordance with s. 84 of the
Bombay Land-Revenue Code. - The lower Court erred in -holding that
the plaintiff was entitled to recover, because the suit was filed long after
the expiration of the proper period. So long as the tenancy is not -
aetermmea, thke landlord cannob sue in e]ectmenb :

thmaska;m Nilkant Nadk Yarni, for rerondent —The question of nobxce
is ralsed for the first time in second appeal. Not having taken this point

- in the Courts belcw, the defendants must be deemed to have waived it.

Even assuming that it could be raised here, I.contend that they are not
entitled to any notice, as they have disclaimed the .landlord’s title by
sefting up the plea of permanent tenaney—Baba'v. Vishvanath Joshi (1) ;
Gopalrao Ganesh v. Kishor Kalidas (2).

(1)8B.228. ! 2) 9'B. 547.
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. Gonesh Ramchandra Kirloskar in reply.—It is not foo late to raise
tbe objection of want of notice—Abdulla v. Subbarayyar (1) ; Subba v.
Nagappa (2). TUnless and until the relation .of landlord anid tenant is
determined by a legal notice . to quln the plaintiff cannot recover. The
-ruling in Baba v. Vishvanath (3) is not approved of by the High Courts of
Calcutta and Madras—Prannath [510] v. Madhu (4) and Subba'v. Nag-
appa (2), or even by our Court—Jamsedj: v. Lokshmiram (5) ; Gaudapa-
gavda (v)quapa, (6); Hagi Sayyad v, Venkta (7) ; Purshotam v. Datta-
troya (8 ‘ : o

JUDG MENT

~ TsrANG, J.—This action was instituted bv the nlamhlff for posses-
sion of certain land alleged to have been originally let to the first defendant
and the father of the third defendant by the plaintiff’s father, and subse-
guently to the first and third defendants jointly by the plaintiff himself.
The plaintiff made the second and fourth defendants parties, alleging that
they were respectively undivided brothers of,first and third defendants.
The third and fourth defendants admitted the plaintiff’s claim, but the
first and second defendants disputed i%, alleging, among other things, that
the eastern moiety of the land in question ** was their miras and had been
in their possession from the time of their ancestors.” - The Subordinate
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Judge gave the plaintiff a decree. for immediate possession ; the Assis-

tant Judge, on appeal, amended the decree. by ordering possession to be
given “at the end of the present culfivating season.” - On appeal before
us, Mr. Kirloskar has contended that the Assistant Judge’s finding on the
gubject of the character of the defendant’s tenancy is- erronecus in law,

and that even if that finding were (;orrect, there could be no decree for

ejectment, such as has been made in this case, on the ground that there
has been no nofice to quit given'to the defendants, 'in accordance with the
provisions of 8. 84 of the Bombay Land Revenue Code. :

Dealing first with the question of mnotice, we have to consider at the
outset whether the defendants are entitled to . take the objection of wanf
of notice on second appeal. The point was certainly pot taken in the
written statement, nor apparently even in the memorandum of appeal. %
has, however, been, in fact; dealt with by the appeliate Courf. And
having been so dealt with there, we think that we cannot prevent its
being taken in this Court. In Madras it hag been held that such a point
may be taken, for the first time, in second appeal. [411] See Addulla v.
Subbarayyar (1) followed in Subba v. Nagappa (2). And, apvarently, the
same view was also taken in the case of Hayi Sayyad v.. Venkia (7) in
this Court. It being, then, open to the defendants to take the ohjection
of want of proper notice, we must in this case hold that the Assistant
Judge came to a wrong conelusion in regard to that obgectlon The notice
given, admittedly, was not one conformable to the provisions of s. 84 of
the Bombay Land Revenue Code, but the Assistant Judge says tbat
although the period fizxed in the notice for the defendants to quit possession
falls short of that fixed by the Bombay Land-Revenus Code, still theé
plaintiff’s suit has been, in fact, filed long after the expiry of the proper
period, and he thinks that the plaintiff in ejectment ig in. such.a case

(1) 2 M. 346. (2 12M.853. . . (3)8B.228.

{4) 18 C..96. - {5) 13 B. 323, {6) P J. for 1890, p 218
(7) P. 3. for 1880, p. 199 see,post, 16 B, 414, Note (a), .

_{8) 10 B. 669. ,
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entitlad to succeed. - But this view of the learned Judge is erroneous.
The notice not being one in accordance with law, there "is no legal
determination of the tenancy, and without such a legal determination, the
plaintiff is not entitled to recover possession of the property from the’
tenant (see Woodfall’'s Landlord and Tenant, p. 362; Ramchandra v.
Dowlatji (1) ; and Hari v. Ramabai (2)). -
: Bus it has been argued for the respondent by Mr. Ghanasham, that
the defendants, having in their written statement in this case set up a
mirast title in themselves, and thus disclaimed the title of their landlord,
have no right now to insist on a notice to quit, in acecordance with the
provisions of the Bombay Land-Revenue Code. And be relies on a deci-
sion of West and Nanabhai, JJ., in Baba v. Vishvanath (3), and of Sargent
C. J., and Birdwood, J., in Gopalrao v. Kishor (4) in support of his
argument., . Mr. Kirlogkar has, on the obher side, drawn our attention to
the cases of Subba v. Nagappa (5) and Prannath v. Madhu {6) and
Purshotam v, Dattatraya (7) as disapproving more or less directly of the
doctrine laid down in Baba v. Vishvanath ; and also to the cases of Hayi
Sayyad v. Venkta (8), and Jamsedji v. [412] Lakshmiram (9) and
Goudapagavada v. ngappa (10) as laying down or implying a contrary
doctrine. »
"Upon an exammatlon of these and other authontxes, we have come
to the coneclusion that the argument urged on behalf of the respondent
cannot be sustained. In the first place, it is to be remembered that -
the a,llegad disclaimer of the landlord’s title, upon which this argument
is based, is not shown to have occurred before the institution of this
suit, Such disclaimer, as there was, occurred for the first time in the.
written statement of the defendants. - And we are of opinion that such
a disclaimer is not enough to dispense with proof of notice fo quif
on the part of the plaintiff. Of the cases relied on by Mr, Ghanasbam,.
Gopalrao v. Kishor is not in his favour on this point. It is not clear
from the report that the disclaimer there relied upon was after action
brought. The eontrary would rather seem to be the case, from the
reference to .the proceedmgs in the Mamlatdar’s Court prior- to the

" institution of the action. - The other case of Babe v. Vishvanath is, no ’

doubs, on all fours with this caseé, and the question which we bave to
coneider is whether that case is to be followed. Now it is to be remarked,
in the firsf place, that in none of the cases relied upon in the judgment of
the Court in that case, with the exception of the case of Shahabkhan v.
Baiya (11), had ‘the disclaimer oceurred subsequently to the filing of the
plaintiff’s suit. And those cases were all decided in the English Courts
it may be desirable to. point out that by English law (12), * where a
diselaimer is relied ov, it must appear to have been made before or on the
day mentioned in the writ of ejectment as the time when the -claimant
was entitled to possession and generally, ' in ejectment the plaintiff’s
title to aetual po'ssessmn must be shown to have accrued on or before the
day on which nossessnon is claimed in the wrib (1 3) " And if the legal effect
ofa dlsclalmer is a “forfeiture” of the tenaney or * a determmatlon of the

{1) P.J.Vfor 1880, p: 10 see post 15 B. 415, Note (6}, (2) P. J. for 1880, p. 25,

(3) 8 B, 228. (4) 9 B, 527, ) (5) 12 M. 853.

(6) 13 C. 96. (7) 10 B, 669. .
{8) P. J. for 1880, p. 122 ; see post 15 B. 414, Note {a). :
{9) 13 B. 323. (10; P.J. for 1890, p. 218, ({11} P.J. for 16 3. P 6.

(12) Woodfall’s Landlord and Tenant, p. 78 (14th ed.). ‘
(13) Cole on Ejectment; p. 283, -
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tenancy at the election of the landlord”  (as to which the [413] observa-

tions in Purshottam v. Dattatraye and Woodfall’s Tiandlord and Tenant,
" p.3706,are material) it would seem that such “forfeiture” or ‘‘determination”
"ought not, on general prineiples, to assist a plaintiff whose suit had been

filed befors it tock place. It does not appear from the  report of Baba v.
- Vishvanath, or from the judgment in Shahabkhan v.- Balya, that this®
distinetion was mentioned in argument or was otherwise present to the
mind of the Court. « . SN

Again, it may well be doubted whether a man’'s claiming to be amirasi

tenant ought of itself to be held to be a diselaimer of the landlord's title. The.
judgment in Baba v. Vishvanath relied on the decision in Vivian v. Moat(1},

a8 an authority on that point; and Vivian v. Moat certainly does, in

prineiple, decide it. It was with reference to that point ouly that it was

cited in Baba V. Vishvanath ; and the remarks on this last mentioned

‘case made by the High Court of Madras in Subba v. Nagappa do not

seem to us to be quite accurate. But it'is difficult to reconcile Baba:
v. Vishvanath on that point with Hajt Sayad v. Venkia, (see post, p. 414)
where Westropp, C. J., and F. Meivill, J., held that the defendant's
unsucecessful attempt to prove himself to be a mulgenidar, {which is
substantially the same as a mirasdar or customary tenant), did not’
‘“exonerate the plaintiffs from proving the due termination of the
chalgeni holding to which they admitied the defendant to be entitled.”
The question has also been considered by the Caleutta High Court in
two recent cases, viz., Kali Kishen Tagore v. Golam Ali (2) and Kali
Krishna Tagore v. Golam Ally(3), expressly with reference to the decisions
in Vivian v. Moat and Bada v. Vishvanath.  In both of those eases, one of
which was decided by Petheram, C.J., and Ghose, J., and the other by
Field and Macpherson, JJ., the Courts held that Vivian v. Moat and the
reasons upon which the judgment of Fry, J., in that case wers founded
are not applicable in this country. Itis true that Vivian v. Moat was
relied upon and followed by Sargent, C.J., and Birdwood, J., in Gopalrao
v. Kishor (4), but there it was followed only to the extent of [414] holding
bhat; proof of notics is unnecessary where there is a diselaimer. It was not
followed on the point now under discussion, viz,, whether setting up a
mirasi title constitates a disclaimer—which point did not call for decision
in Gopalrao v. Kishor. Upon that point the observations of the learned
Judges in both the Calcutta cases above cited appear to us to be entitled
to great weight, And as their view is in harmony with that which is
involved in the decision of Westropp, C.J., and F. D. Melvill, J., which we
have above referred to, we think that:we,may properly act upon that view,

in preference to the doectrine enunciated: in Baba v. Vishvanath, where

neither the considerations iirged by the learned Judges of Calcutta nor the

remarks in Haji -Sayyad v. Venkia appear to have been brought to the
notiee of the Court. . : ‘ ) o

Uvpon the whole, therefore, we are of opinion that it is at least doubt:
ful whether there was anything in the defendants’ written statement in
this case which can be fairly treated as a disclaimer of the landlord’s
title ; and that even if there had been any disclaimer, its occurrence after
the institution of the suit prevents the plaintiff from succeeding in this
case without proof of a legal notice to quit.. ~And as we have already beld

. (1) L. R. 16 Ch. Div. 730. o (2)13C. 3.
(3) 18 C, 248, (4) 9 B. 527.
. 981
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that the only notice alleged is admittedlv not a good notice in accord-
ance with the provisions of the Bombay Land Revenue Code, we must
come to fhe conclusion that this suit in ejectment cannot be main-
tained. It, therefore, becomes unnecessary to cousider Mr. Kirloskar’s
argument that the Assistant Judge’s view as to the nature of the defend-
ants’ benure is incorrect in law. And we must accordingly vary the
decrees of the Courts below, and -dismiss the plaintiff’s suit as regards
the eastern moiety of the field claimed. But as the point of notice was
not taken by the defendants in their writben statement or memorandum
of appeal, we think that the parties should bear their own costs
throughout. o ' '

Decree reversed.

15 B, 414-N =Unrep. P.J. B.H.C. (1878 —1880) 701.-

NOTE (a).—The following ‘is the judgment of Westrcpp, C. J., and F, D.
Melvill, J.,in Haji Sayyad v. Venkata (F.J. for 1880, 122) referred to.in the above
decision :—- : o ;

[415] We'are unable to concur with the learned District Judge in holding that
the matter in this suit is res judicata between the present parties. The present plaint-
iffis do not claim through Govind as required by 's. 13 of Act X of 1877. On the
contrary, Govind in his suit (369 of 1868) claimed through them. Again, the former
suit of the present plaintiffs (546 of 1872) was not decided on the merits, but under s. 8
of Act VIII of 18593 upon a question of misjoinder. '

But the plaintiffs bave throughout this suit treated the defendant as baving
been chalgenidar at least. It behoved them, therefore, to prove a determination
of tbe chalgeni holding. So far as the plaint is concerned, the plaintiffs therein
alleged a chalgeni lease by them to defendant in June 1864, for three years, which
period no doubt bad expired long before the commencement of this suit in 1878,
but the plaintiffis did not produce or -prove any such lease. The Subordinate
Judge, too, has found the defendant to bave been a chalgenidar, but has not
found when or how the chalgeni holding has expired, and the plaintiffs have
not given in evidence any notice to the defendant terminating the chalgeni holding,
i.e., the tenancy-at-will, The plaintiff was bound to prove such a case as would entitle
him to recover on the strength of his own title, which is alleged to be that of mulivarg-
dar. The defendant indeed attempted, but in the opinion of the S8ubordinate Judge
failed, to prove himself to be a mulgenidar under the plaintiffs, but we do not perceive
bow that exonerated the plaintiffs from proving the due termination of the chalgent
holding to which they admitted the defendant to be entitled. )

The history of the litigation.between the parties, or of Govind, who certainly
claimed under the plaintifis, is not such as to induce this Court to strain any point in
favour of the plaintiffs.. Accordingly, upon the ground that the admitted chalgeni
tenancy of sheidefendant has not been proved to have been terminated either by expira-
tion of a chalgeni lease, or by notice or otherwise, we affirm the decree of the District
Judge with costs. .

. [Appl., 15 B. 407; R., 17. B. 631; 18 B. 110; 17 M. 218=2 M. L. J. 287.]

‘18 B. 415.N=Unrep. P. J. B, H. C. (1878-1880) 604.

. Note (b).—'Tﬁe following is the decision of Bargent, C.J., and Melvill, J., ir
Ramchandra Appaji Angal v. Daulatji (P. J. for 1880, 10} also referred to in.the
above decision :— . )

Whether the miraspaira be held to be valid or not (a question which it is mot
necessary at present to decide), the plaintiff must fail in his action. Ifit be valid, no
ground has been even alleged to justify the defendani’s being turned out of the land.
1f, on the contrary, it be invalid, as contended by the plaintiff, the defendant must be
deemed 6o be still in, as of his original yearly tenancy, as the notice of 3td November,
1876, requiring the tenant - to give up possession in March, 1877, was an insufficient

. one, The decree of the Court below is confirmed with costs, oo

[Appl,, 15 B. 407; R., 10B. 669.]
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