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assault [851] and criminal trespass, the Magistrate digbelieved the witnes- 1890
ges for the prosecution. We ought not, we think, inthese circumstances, JuLy 30.
to direct the Magistrate to take further evidence to rabub the accused’s )
story about the alleged arrangement, and then to re-assess the value of the REVI-
whole evidence in the case in the light of that evidence. We reject the SIONAL
application. : : S .CRIMINAL,

Application rejected. . - 15B. 38,

\

15 B, 351.

REVISIONAL CRIMINAL. .
Before Mr. Justice Birdwood and Mr. Justice Gahdy.

" QUEEN-EMPRESS v. B. M. SLATER.* " [5th August, 1890.} 4

) Defamation—Indian Penal Code (Act XLV of 1860), 5. 499, Hawception S—Imputation
made:in good 1aith by a person for the piotection of his interest, i

In order to substantiate a defence under the ninth exceptioﬁ to s. 499 of the
Indian Penal Code (Act XLV of 1860), it is sufficient to show that the imputa-
tion was madse in good iaith and for the protection of the interest of the accused,

> Any one ip -the transaction of business: with another has a right to use
Janguage bona fide which is relevant to that business, and which a due regard to
his own interest makes necessary, even if it should directly or by its consequences
be injurious or painful to another. ’ " )

- The complainant, Haji Jusub Pirbhoy, and his partner Baladina were owners

of the steam-ship “ Tanjore,” The ship was mortgaged to the Bank of Bengal for
-Rs. 50,000, In March, 1890, the complainant desired to send the vessel to
Jeddah with pilgrims and freight. For this purpose he entered into an agree-
‘ment with Mr. Slater, the Agent of the Bank, to pay Rs. 5,000 to the Bank as
a condition precedent to the vessel being allowed by the mortgagees to go on
ber intended voyage. The sum was to be paid out of the freight and passage:
" money collected by the complainant. . On the 9th April, 1890, on which day the
vessel sailed, the complainant. promised to pay the sum in the evening. This
he did not do. Thereupon Mr. Slater wrote to the complainant, demanding
immediate payment of the amount, and also sent for him five or six times, but
the complainant neither called at Mr, Slater’s office, nor made the payment. On
the 12th April Mr. Slater wrote to the complainant’s partner as follows ;—* Haji
Jusub Pirbhoy (i.e., the complainant) has misappropriated the Rs, 5,000 whicli
were to have been paid to the Bank for allowing the ‘Tanjore ' to go to Jeddah,
and is keeping out of the way.” Immediately after the receipt of this lester the
complainant tendered the money to Bank’s solicitors, Thereupon Mr, Slater
wrote to Baladina on the 13th April, withdrawing the statemeut made by him
about the complainant in his letter of'the 19th April,. On ths 14th April,
the complainant filed a complaint against Mr. Slater, charging him ‘with
-[352] defamation in his letter of the 12th April 1890, Mr. Slater was convicted
by the Magistrate under s. 500 of the Indian Penal Code and sentericed to. pay
a fine of Re. 200. : : : ' o

Held, reversing she convi'ction aud sentence, that the imputations éom'b]ained
of were made in good faith, and for the protection of the interest of the accused;
and, therefore, fell under the ninth exception to s. 499 of the Indian Panal Code.

IF., 19 B. 340 (349) ; R., 17 B. 573 (577).] =

THIS was an application under s. 435 of tbe'Code‘_T“o‘f ‘Criminal
Procedure (Act X of 1882). R

¢ . The accused, E. M. Slater; was charged with defa:x‘nahion:'nndeg
8. 499 of the Indian Penal Code. G T )
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The material facts of the case were as follows :—The complainant,
Haji Jusub Pirbhoy, and one Haji Abdul Latiff Baladina were owners of
the steam-ship ‘‘Tanjore.” The ship was mortgaged by them to the
Bank of Bengal for Rs. 50,000. In March 1890 the complainant desired to
send the vessel to Jeddah with pilgrims and {reight, and he agreed with

Slater, the Agent of the Bank of Bengal, that he would have the
vessel docked and pay the Bank Rs. 3,000 if the Bank (the mortgagees)
would allow her to go upon this voyage. The complainant, however, was
unable to get the vessel docked. Thereupon Mr. Slater insisted on pay-
ment of Rs. 5,000 instead of Rs. 3,000 before allowing the vessel to go to
Jeddah. The complainant and his partner agreed to pay Rs. 5,000 on the
3rd April 1890. In payment of this sum the complainant subsequently
tendered Rs. 3,000 in cash and a cheque for the balance. Mr. Slater
refused to acecept the cheque, and reguired the whole amouunst to be paid in
cash on the 9th April, on which day the vessel started on her voyage. The

~ complainant promised to Mr. Slater to pay the Rs. 5,000 in the evening.

The sum was to be paid out of the freight and passage-money collected by
the complainant. The payment, however, was not made as promised.
Thereupon Mr, Slater wrote to the complainant demanding immediate
payment, and also sent for him five or six times between the evenmg of
the 9th and the morning of the 126h April.

The complainant, however, neither came to Mr. Slater’s office, nor
paid in the amount. On the 12th April Mer. Slater wrote to the complain-
ant’s partner, :Baladina, the followmg letter confaining the alleged
defamatory 1mputa.t10u —

{353]  Haji Jusub Pirbhoy has misappropriated the Rs. 5,000 which
wete to have been paid to the Bank for allowing the ‘Tanjore’ to go to
Jeddah, and is keeping out of the way. Please recover the money and
pay it in aceording to your promise. I have put the matter, so far as
Jusub is concerne!, into the hands of Messrs. Craigie, Lynch and Owen.”

On the 13th April the complainant tendered the sum of Rs. 3,000
to the Bank’s solicitors. Thereupon Mr, Slater wrote to Baladina "as
follows —

“Haji Jusub Plrbboy has (through bis solicitors) tendered Rs. 3,000
on account of the ‘Taniore ;” so I withdraw the stu.nemem;s made aboub
him in my letter of yesterday.”

On the 14th April, Haji Jusub Pirbhoy filed a complaint in the
Presidency Magistrate’s Court against Mr. Slater, charging him, under
3. 499 of the Indian Penal Code, with making defamatory imputations
on his character in his letter to Baladina dated 12th Aprll 1890.

The accused pleaded that ths letter complained of was written in

" good faith and for the protection of the Bank’s interest, and was, therefore,

a privileged communieation falling under excaption 9 to s. 499 of the
Indian Penal Code.

The Magistrate convicted the accused of defamation and sentencedv
him 6o pav a fine of Rs. 200, or, in default of payment, to undergo simple
lmprxsonmenh for two months The reasons for the conv1ctlon are sbatea
in the following ]udgmenl; i

“Pye accused, Mr. Slater, is charged with having defamed one Han
Jusub Pirbhoy, an offence punishable under s, 500 of the Indian Penal
Code. It appears irom the the evidence of the complainant that one Haji

‘Abdal Latiff, Baladina and himself are shareholders:of the steamer
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‘Tanjore,” which is mortgaged to the Bank of Bengal for Rs. 50,000. 1890
" As complainant and his partner were desirous that it should undertake a Ave. 5,
voyage to Jeddah with pilgrims, they made arrangements with Mr. Slater. -

' The terms agreed upon were then reduced into writing (Ex. A) by REVI-
° Mr. Slater, aud are to the effecb that Rs. 3,000 wera to be paid fo the Bank SIONAL.
of Bengal for allowing the ‘ Tanjore,” to proceed to Jeddah and back with ORIMINAL
pilgrims and freight. Subsequently some misunderstanding arose between
Mr. Slater and the complainant, owing to his demanding Rs. 5,000 instead 15 B' 351..
of Rs. 3,000.  Mu. Slater wrote on the 12th April, 1890, to Haji Abdul
Tiatiff Baladina as follows:—' Haji Jusub Pirbhoy has misappropriated
the Rs 5,000 which were to bave been paid to the Bank for allowmg
the “‘Tanjore’”’ to go to Jeddab, and is keeping out of the way.” After
writing the above, Mr. Slater addressed u letter the following day to Hajb
Abdul Latiff Baladina : — Haji Tusub Plrbhoy has {(througb his solicitors}.
tendered Rs. 3,000 on accouns of the ' Tanjore ;" so [354] I withdraw the
statements made about him in my letfer of yesterday.” Mr. Slater has not
set up a justification in his defence to show that he had grounds for believing
the imputations to be true. It has been unsuccessiully attempted to prove
that a verbal agreement hsd been entered into with the complainant for the
pavment of Bs. 5,000—after Ex. A had been executed. Although Mr. Slater
afterwards withdrew the imputations which he made against the complain-
ant, his attempt of justification now of the expressions used by him is
inconsistent with his previous action of withdrawal. The aliegations that
complainant had misappropriated the money which was fo have been paid
to the Bank of Bengal, and that he was keeping out of the way, have not
been substantiated. These imputations have been made by Mr. Slater with-
outb due care and caution being exercised by him, and are injuriousto the
complainant’s reputation. The Court finds that Edward Murray Slater
is guilty of the offence specified in the charge—namely, that he
defamed one Haji Jusub Pirbhoy, and thereby committed an offence
punishable under s. 500 of the Indian Penal Code ; and the Court orders
that the said Edward Murray - Slater pay a fine of Rs. 200, or, in default
of payment, undergo simple imprisonment for two months.”

Against this convietion and sentence the accused applied to the High
Ceurt under its revisional ]umsdlcmon

The High Court sent for the record and proceedmgs of th1s case, and
directed nobice to issue to the complainant -requiring him to show cause
why the conviction and sentence should not be quashed.

‘Branson, for the complainant—This is not a case in which thig Cours
will interfere in the exercise of ibs revisional powers. The Magistrate’s
decision rests entirely on the appreciation of evidence. The accused knew
that the complainant was in Bombay and attending his office as usuval.
The Magistrate has found, as a fact that the alleged oral agreement to pay
Rs. 5,000 is not proved. He hasalso found, as a fact, that the complainant
did tender Rs. 3,000, but it was not acecepted. How can the accused then
justify his imputation that the complainant had misappropriated the
money and absconded ? The attempt at justification has completely failed.:

Inverarity, for the accused.—This is one of those exceptional cases
where this Court can, and does, interfere in the interests of justice. The
Magistrate has dealt with the case in a most unsatisfactory manner. He
has omitted from consideration the material facts of the cage which prove
our good faith and our [358] justification for the alleged defamatory im-

pubamous. The complainant as well ag his pattner admit that when they.
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could not get the vessel docked, Mr. Slater insisted on payment of Rs. 5,000
instead of the Rs. 3,000 previously agreed upon. They agreed to pay this
sum out of the earnings of the ship, out of the freight and passage-money
collected by them. Itisinevidence that the cornplainant promised to pay
the money on the evenmg of the 9th April, on which dav the vessel sailed,
He broke this promise. Thereupon Mr. Slater sent for;him five or six tlmes.
and wrote to him, demanding immediate payment of the sum of Rs. 5,000.

But the complainant neither called at Mr. Slater’s office, nor paid in the
amount. Then it was that Mr. Slater wrote the lefter of the 12th April,
1890, to the complainant’s partner. In writing that letter he acted in
good faith, and for the protection of the Bank’s interests. The case, there-
fore, falls under exceptions 9 and 10 to s. 499 of the Indian Penal Code.
The imputation complained of was made in the Bank's inferest and in the
interest of the complainant’s partner It is not necessary for the accused
to substantiate bis imputation. It is sufficient if he proves that he had
good reason to believe what he stated to be true.

JUDGMENTS.

BirDwWoOD, J.—The applicant was convicted by the Presidency
Magistrate, under s. 500 of the Indian Penal Code, and sentenced to pay -
a fine of Rs. 200, or, in default of payment, to undergo simple imprison-
ment for two months.  No appesl lies from that decision, as the fine was
not in excess of Rs. 200. The application for setting it aside is made
under s. 439 of the Code of Criminal Procedure.

_ The defamabory imputation charged against the applicant is confained
in a letter which he wrote, as Agent of the Bank of Bengal, on the 12th
Avpril last, to Haji Abdul Latiff Baladina, the partner of the comnlamanb
Haji - Jusub Pirbhoy, and is in the following terms :—' ‘Haji Jusub
Pirbhoy has misappropirated bhe Rs. 5,000 which were to have been paid
to the Bank for allowing the * Tanjore’ to go_to Jeddah, and is keeping .
out of the way The letter goes ou to say, * Please recover the money
and pay it in, according to your promise. I have put the [356] matter,
so far as Jusub is concerned, into the bands of Messrs. Craigie, Liynch
and Owen.”

It is not disputed by the complamant that the steam-ship ** Tanlore,
referred to in this letter, was mortgaged by him and Baladina, who ave
the joint owners, to the Bank of Bengal, bsfore March last, for Rs. 50,000.
The mortgage has not yet been paid off. The owners wished to send her
to Jeddah with pilgrims; and the complainant obtained the applicant's
permission to their doing so, on or about the 8th March, on condition of
his paying Rs. 3,000 to the Bank and getting the vessel docked. The
owners were unable to get her docked, and the applicant, in his exami-
nation, savs. that, on the Srd April, he told them ‘that he would require
Rs. 5,000, instead of Rs. 3,000, to allow the vessel to go to Jeddah ; and
that, after at first demurring o this, the ecomplainant had a conversation
with Baladina, and agreed to pay the Rs. 5,000, ‘The appiicant says that
he considered the original document cancelled. as the vessel had uot been
docked, and that it was on that account that e made the fresh agreement,
He says, further, that the complainant came to his office on the 7¢h April
and told him that the vessel was nearly ready to sail, and expressed his
willingness to pay Rs. 3,000 at once in cash, and to give his cheque for
Rs. 2,000. The applicant says that he refused the chegue, and told- the

complainant that he must pay bhe amount in cash; andthat he also
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uuestloned him abou$ a guarantee of the vessel which-the complainant
had promised on the 3rd April to try to procure, and thaﬁ the complainant
replied that he was brying to arrange for it.

The complainant denies that ha ever promised to pay ‘the applicant
Rs. 5,000 ; and the Magistrate finds tha$ the applicant has been unsue-
cossful in hig attempt to prove the alloged agreement as to the payment
of Rs. 5,000. The Magistrate gives no rsasons for this finding, and it
appears to us to be obviously wrong. In his examination-in-chief the
complainant denies that there was anv t$alk about the pavment of

Rs. 5,000. In cross-ezamination, however, he admits that the applicant.

said that he would not allow the ship to go to Jeddah unless Rs. 5,000
. were paid. He adds: "' I mwentioned nothing in the examination-in-chief
[357) of my interview with Mr. Slater on the 3rd. April, 1890. I did not
remember this fact and, therefore, did not mention it."’ It is impossible

to accept this explanation as true. His deliberate denial in his examina-,

‘tion-in-chief of the circumstance that the applicant demanded Rs. 5,000
from him on the 3rd April shows that his evidsnee ought not to be
preferred to the full and detailed statements eontained in the applicant’s
examination, which is a part of the record, and ought, if bslieved, to be
accepied as true and acted on. But that examination does nob stand
alone  The complainant's partner, Baladina, and Mr. McKewan were
present af the interview of the 3rd April. The former witness gave his
evidence in a very shifty and unsatisfactory manner. He distinctly
* admits, however, that there was an mtervuaw, as alleged by the applicant,
and that he himself agreed to pay Rs. 5,000 “from the earnings of the
ship,”’and that the complainant ‘was sitting by bim aft. the time, though he
immediately afterwards says that he does nob . know whether the complain-
ant was there at the time, or whether he had left. He also says that he
had a conversation with the complasinant about the payment ‘of the
Rs. 5,000, but that he did not agree to the proposal to pay that sum.  He
.concludes by saying that he himself is bound to pay Rs. 5,000 ; and that
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he has spoken to and pressed the compiainant to pay. vadence of this ~

kind in no way lessens the weight of the clear and consistent stabements
made by the applicant. Mr. MecKewan was attending to his own business
during the interview (which $ook place in the Bank office) and does not
" profess to remember the details of the conversation, which was carried on
partly 'in English and partly in Hindustani ; but he remembers that
"Mzy. Slater refused to listen to any proposal for the payment of a smaller
sum than Rs. 5,000, and that Mr. Slater fold him after the interview thaf
“they " (that is, Baladina and the complainant) had agreed to pay
Rs. 5,000, ** if the ship were allowed to go to Jeddah.” The complainant
- admits that he went to the applicant's office on the Tth April ; but denies
that he offered to pay Rs. 3,000 and give a cheque for Rs. 2,000. He does
not say what took place then. There seams to be no ground for belisving
his denial rather than the applicant’s account of the interview of that dabe.

It is a [358] paxt of the case for the defence, that the complainant promised .

‘the applicant oi: board - the steamer on the 9bh April—the day on which
she sailad—to pay Rs. 5,000 in the evemng The complainant does nob
deny thaﬁ hea made this Dromlse, bub proxesses rob o remember it

On 3 cons1deramon of all the evxdence relating to this alleged agree-

ment to pay Rs. 5,000 instead of paying Rs. 3,000, and docking the vessel,

- «ge have no besitation in accepbing the statements of the applicant as
‘strietly true. It is necessary thus to diseuss this part of the case in detail,
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as the Magistrate’s decision, as to the good faith of the applicant in
writing the letter of the 12th April, depends, apparently, to some extent
on his finding as to this agreement. The decision as to the good faith
of the applicant is a decision on a question of fact. Ordinarily, such
a decision would not be disturbed by this Court . in the exercise of its
revisional jurisdiction. But the present case must be treated as one of
tbose exceptional cases in which our interference is necessary, in the
interests of justice; for, not only has the Magistrate approached the
consideration of the question whether the applicant made the imputation
that the complainant had misappropriated the sum of Rs. 5,000 in
good faith, on the assumption, which we find fo be clearly wrong,
that no agreement as to the pavment of that sum was established
by the evidence, but he has also dealt with this very important
issue on & wrong prineiple, and withous reference to the particular
circumstances relied on by the applicant as showing that his letter
was written. in good faith for the protection of his interest. These
circumstances may now be referred fto. They are established partly
by the examination of the applicant and partly by the evidence of
the shroff of the Bank. On learning, on the 9th April, that the
“Tanjore’” was to sail on that day, the applicant went to the Prince’s
Dock and met the ecomplainant there, and asked him for the Rs. 5,000,

and the complainant said that he would pay him the money that even-
ing, as it was at his office. He also gave the names of two men—Jumal
Mahomed and Suleman Easau—who were willing to stand guarantes,
and their names were noted by the applicant on the'back of a letter.

The complainant did nob pay the money on the 9th April, and on the.
{359] lObh the applicant wrote to him and demanded payment of Rs. 5,000,

He adds : “On 10th, 11th and 12th I sent a messenger for eomplalna,ut five
or sixtimes and went to his oftice myself ; but f neither saw nor heard of

- him, I was then afraid I was going to lose my money.” The applicant

wished at the hearing to put in an affidavit to the effect that this answer
was not taken down cotrectly by the Magisbrate; and that what he really
said was that he did not hear “from ™ the complainant. It was quite
clear that he heard of him from the shroff, for on the morning of the 11th
April tbe shroff found the complainant at his office and told the applicant
that he had seén him. The complainant then told the shroff that he had
received the applicant’s letter and would .call as requested. But he did not
call on that day, nor before the letter of the 12th April was written. Wae
do not think it necessary to call for an affidavit from the applicant as to
the alleged error in the record, and for a report {rom the Magistrate on-
any such affidavit, as we can dispose of the' case on the evidence as it
stands. After the applicant had written. his letter of the 19th April to
Baladina, the complainant tendered the sum of Rs. 3,000 tothe applicant’s
solicitors ‘Whereupon the applicant wrate the following letter to Baladina
on the 13th Aprll —“ Haji Jusub Pubhoy has through his solicitors) ten-
dered Rs. 3,000 on account of the ‘ Tanjore’; so I withdraw the statemens
I made about bim in my letter of yesterday. But you are aware that
both you and he promised to pay us Rs. 5,000 to let her go to Jeddah, and
I advised my head office accordingly, I eall upon you to keep your promisse, -
and trust you will not behave as Jusub has done in this matter.” Now, -
with reference to this letter, the Magistrate says: “Although Mr.. Slater
afterwards withdrew the imputation which he made against the com-
plainant, hisattempt of justification now of the expressions used by . him
Js inconsistent with his- previous action of withdrawal. The allegations
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that complainant had misappropriated the money which was to have 1890
been paid to the Bank of Bengal, and that he was keeping out of AvUG. 5,
the way, have not been substantiated.” And in this view of the case, —
having already found that the agreement as .to the payment of REVI-
Rs. 5,000 was not proved, the Ma.glsbrate records his decision that the SIONAL
imputations had been made by [360] Mr. Slater * without due care and QRIMINAL.
-saution bemg exercised by him, and are injurious to the complainant’s —
reputation.” Now, no doubt, ‘after withdrawing the imputation, the 15B.331.
applicant would find it very difficult to justify it in the sense ' of showing

that it was frue in fach ; bub, in order to substantiate his defence under the

ninth exception to s. 499 of the Indian Penal Code, it ig sufficient for

him to show that he made the 1mputamon in good faith for the protechion

of his interest. ’

Having regard to fhe deﬁnition in . 52 of the Code, the question for |
consideration is whebher the applicant acted with- dne. eare and attention
for the protection of his interest; -and in dealing with this question the
Court can safely be guided, and ought to be guided, by the principles. laid
down by the Courts in England This is.not a case of mere delay on the
complamant § parb in naymg a debt. The applicant would never have
allowed the * Tanjore ” to sail on the 9th April if the eomplainant bad not
promised to pay him Rs. 5,000 on the evening of that day, and if he had
nob belisved that promise. The complainant said he had that money then
in his hands. The money was to be paid from the fares of passengers and
from freight received by the complainant. As soon as the money came
into his hands, he was not the owner of it, bub a trustes, and his
retention of the money after the 9th April was in breach of his frust.
He did not pay the monsy on the 10th, and the Bank had then lost its
immediate hold of the security for the advance of Rs. 50,000 made to the
complainant and Baladina— for the ship sailed on the 9th. He never came
%o the applicant’s office on the 11th, though he admitted to the shroff that
he had received the applicant’s letter of the 106h April. After sending five
or six times for him between the evening of the 9th and the morning of
the 12th April, and not obtaining a payment whiéh ought, under no
circumstances, to have been delayed beyond the evening of the 9th the
applicant had surely ground for the strongest suspicions. against the
complainant. We have no doubt that he honestly believed, on the 12th
April, that the complainant was keeping out of his way,and was appropriat-
ing the money to purposes other than he was bound to appropriate it to;
and this was in effect the imputation he made in his letter of the 12th April.
It [361] cannot be said that he acted without due eare and attention ; and
the real question in the case—a question not discussed at all by the
Magistrate—is whether he really said in that letter more than was
necessary for the protection of his interest; and in dealing with that
question, it is necessary to remember that the letter was addressed, not
to a newspaper, for publication to the whole world, nor t0.a person in no
way connected with the transaction between the complainant and the
apphcant but to the partner of the complainant in the- -very. transaction fo
Whlch the letter related. In Hancock v. Case (1) Cockburn, C.J., ohserved
that ““ the question of privilege will depend on the whole characber of the
cpse as it appears upon the whole evidence.” In the present case the
Magistrate has dealt with it on considerations arising out of a part of the
. ease only. By taking a wrong view of the effect of the applicant’s

(1) 2 F. & F. 714, SR
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withdrawal on the 13th April of the imputation contained in his letter of
the 12th, he has practically excluded from his consideration the material
circumstances which preceded the despatch of the letter of the 12th April,
irom which he ought, we think, to have drawn the inference that the
applicant wrote that letter in good faith. - In Toogood v. Spyring (1)
Mr. Baron Parke laid down the following rule:—" In general, an action
ies for the malicious publication of stateménts which are false in faet,
and injurious to. the character of apother (Wibhin the well-known limits
as to verbal slander), and the law considers such publication as malicious, . .
unless it is fairly made by a person in the discharge of some public or
private duty, whether legal or moral, or in the conduct of his own affairs,
(in matters where his interest is concerned.”

In the present case, the letter was written in the conduct of the:

, applicant’s own affairs, in a matter in which not only he was interested,

but in which the person fo whom the letter was sent was also interested..
And the question would then remain whether the publication was fairly
made. In such a case, we can see no unfairness in the applicant stating.
exactly what he believed to be the case. He believed that the complainant
[362] was purposely keeping out of his way, in order to avoid payment
of the money, the punctual pavment of which was the condition on which
the ' Tanjore”” had been allowed to leave Bombay. By saying that he-
was keeping out of the way, he did not, we think, mean to imply that the
complainant had absconded. He simply meant that he had not come to-
bis office to pay the money ; that he was avoiding him; and that the
money had not been appropriated to the only purposs to which it could
be lawfully appropriated. If that money was not paid by the complainant,.
then Baladina would be liable, as his partner, to pay it. It was clearly
necessary that Baladina should know all the circumstances as they present-
ed themselves o the applicant’s mind, in order that he might either put.
pressure on the complainanf, or himself at once discharge the liability
resting on the partners in respect of the money they held in trust. In
such -a case, any milder language than was actually used might have failed
to convey the writer's meaning, and perhaps the best indication of the-
necessity for the language actually used is found in the fact that, imme-
diately after the letter was sent, a tender of Rs. 3,000 was made by the:
complainant. In Hamon v. Falle (2) their Lordships of the Privy Council.
said : * The effect of the defence thus pleaded is clear that'the defendants
acted in good faith and without any malice towards the plaintiff, without
any desire o injure him, and in the honess belief that the information
they had received was sufficient to justify the course which they took..
Their. Lordships ara of opinion that such a defence, if proved,is a

. gufficient answer to the prima facie cause of actlon disclosed by the
" declaration.”

. These remarks have an appheablon to the presenb case, in which there-
is no ground for the suggestion that the applicant was actuated by malice-
to make an unjust and mischievous imputation against the ecomplainans,.
or by a desire to injure him in any way. The information given by his.
shroff, on' which he acted, was believed by him, and was clearly
entitled to credit, and furnished a sufficient motive and'reason to' justify
the communication made to Baladina. In Robertson v. N'Dougall (3)
[363] it was said: * If an individual, anauthorized, publishes reflections.

{1) 1 C. M. & R, 193, (2) L.R. 4 Ap. Ca. 250. (3) 4 Bing. 679,
’ §
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on a man’s character, and injury results from the publication, the law-

does not enquire into his motives. . But if, in the performance of a duty,
he makas charges honestly, even though he express himself with warmtb,
he is excused ; for the law has respect to human infirmity : he must, how-
aver, confine bimself to what the oceasion requires, for if he goes beyond it,
impuoting base motives, he is not excused, unless he justifies bimself by
showing the truth of his assertions.” And again at pp. 679, 680 of the
Report: * What occasion had the defendant to introduce the latter branch
of the sentence ? It could only be malicious; that is, in the legal sense of
the term ; in other words, mischievous and unjust: and, if so, the jury
were nof authorlzed to find the verdict they have found.”” In the present
case, the circumstatces clearly do not justify a finding that the imputa-
tion was malicious in the legal sense. In Tuson v. Evans (1) it was said:

" Some remark from the defendant on the refusal to pay the rent was per-
fectly justifiable, beeause his entire silence might have been construed into
an acquiescence in that refusal, and so might have prejudiced his case
upon any future claim; and the defendant would, therefors, have heen
privileged in denying the truth of the plaintiff’s statement. But, upon
consideration, we are of opinion that the learned Judge was quite rlght in
considering the language actually used as not justified by the ocecasicr.
Any one, in the transaction 6f business with another, has a right to use
language bona fide, which is relevant to that business, and which & aue
regard to his own interest makes necessary, even if it should directly. or by
its consequences, be injurions or painful to another ; and this is the prinei-
ple on which privileged communication rests ; but defamatory commentson
the motives or conduct of a party with whom he iz dealing, do not fall
within that rule. It was enough for the defendant’s interest, in the present
case, to deny the truth of the plaintiff’s assertion: fo characterisé that
assertion as an attempt to-defraud, and as mean and dishonest, was wholly
unnecessary. This case, therefore, was properly left to the jury : and there
will be no rule.”

[363] In the present case, as we have alreadv said, ik would gearcely,
have been possible for the applicant to say less than he-did if be wished to
convey in precise terms - bis real impressions regarding the complainant’s
conduct to a person who was en titled to full information on the subject.
In Dewman v. Bigg (2) it was held that a .creditor of the plainbiff might
comment on the plaintiff’s mode of conducting his business to the man
who was surety to the creditor for the plaintiff’'s trade debts. ILiord
Ellenborough said: ‘I am inclined to think that this was a privileged
communicafion, Had the defendant gone to any other man and uttered
these words of the plaintiff, they certainly would have been actionable. But
Leigh, to whom they were addressed, was guarantee for the plaintiff ; and
the defendant had promised to acquaint him when any drvears were due.
He therefore had a right to state to Leigh what be really thought of the
plaiotiff’s conduet in their mutual dealings;'and even if the representations
which he made were intemperate and unfounded, still if he really belisved
‘them at the time fo be true, he cannot be said to have acted maliciously,
and with an intent to defame the plaintiff. To be sure, he could not law-
fully, under colour and pretence of a confidential communication, destroy
_ the plaintiff’s character and injure his credit ; but it must have the moss
dangerous effects, if the communications of business are to be beset with
actions of slander. In this case the defendant sesms to have been

(1)12A. & B. 736, - g o : {2) 1 Camp, 269 (270).
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betrayed by passion into some unwarrantable expressions: I will, there-
fore, not non-suit the plaintiff ; and it will-be for the jury to sav, whether
these expressions were used with a malicious intention of degrading the

_plaintiff, or, with good faith, to communicate facts to the surety, whick

he was interested to know,” These remarks have a distinet application
to the present case. We think that the communication made by.the
applicant to Baladina was privileged, under exception 9 to s. 499 of the
Indian Penal Code. Aud thast in all the circumstances of the case the
applicant cannot be justly convicted of having exceeded his privilege. We
reverse the conviction and sentence, and direct that the fine be refunded.

[865] Caxpy, J.—I entirely concur with the judgment just delivered,
which is a considered judgment after we bad examined the various
‘authorities to which allusion has been made. But as the case is of some
importance, I will state briefly the reasons which, independently of those
authorities, have eonvineed me that it is necessary, in the interests of
justice, for this Court to reverse the finding and convietion recorded by
the Magistrate. There are two important ‘questions for consideration in
this case: first, whether the Magistrate having found, as a fact, that the
aceused had acted without due care and ecaution, this Court can, in’
‘revigion, interfere with that finding ; second, whether the words used by
the accused were an honest expression of opinion warranted by the
circumstances of the case, or whether the aceused was baetrayed into some
unwarrantable expression to which the law will impute malice. On the
first point I have no doubt that this Court is bound to interfere, even
‘though no appeal lies, if it is clear on the face of the proceedings that the
Magistrate approached . the case from an entirely wrong point of view.
In the maiter of the petition of Shibo Prosad Pandah (1) the Magistrate
had convicted the accused of defamation, and the Sessions Judge had
confirmed that conviction; but the High Court, sitting inrevision, sef
aside the conviction and sentence, on the ground that the true question
which arose for determination had not been considered in the case, the
‘Magistrate and Sessions Judge having failed to see that in dealing with
‘the question of good faith the proper poinf to be decided is not, whether
‘the allegations put forward by the accused in support of the defamation
‘are in substance true, but whether he was informed and had good reason,
‘after due care and attention, to believe that such allegations were true.
That is exactly what has happened in the preseant case. So, too, in
Queen-Empress v. Purshotam Kala (2) this Court interfered, in revision, in
& case in which no appeal lay, the Magistrate having found contrary to
the evidence, and having omitted to notice that the imputation complain-
‘ed of was made in good faith, without any malice and was ploteeted by
exception 9 to s, 499 of the Penul Code.

[368] Now, in the present case, the Magistrate's judgment is suceinet
and there ean be no doubt as to the reasons of his finding. He held that
the imputations had- been made by the accused without due care and
caution, because the accused had unsuccessfully attempted to prove that

‘a verbal agreement had been entered into with the complainant for the

payment of Rs. 5,000, after Ex. A had been executed (for the payment of
Bs. 3,000, as well as all expenses’ of -the steamer, being docked, repaired,

‘&o.), and because his attempt of justification was inconsistent with his
‘previous action of withdrawal. . It is evident, on a perusal of,‘i‘:he regord,

(1) 4 0. 124, . A - (@) 9 B. 269.:
©2438
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that the Magistrate was wrong in both his reasons. It is’abundantly clear
from the admissions of the complainant, and of his partner Baladina, that,
when it was found that the steamer could not be docked, the accused
insisted on the payment of Rs. 5,000 hefore the steamer could be allowed
to leave Bombay for Jeddah, and the complainant and the accused accepted
those terms, Bub even if it be assumed that the accused is unable to
legally prove that the terms of the original agreement as to payment of the
. Rs.’3,000, &e., were subsequently varied by the alleged oral agresment as
tio payment of the Rs. 5,000, the defamation is not thereby estabiished.
The complainant does not say: “ If the accused had stated that I had
misappropriated Rs. 8,000, it would not -have been defamation ; but as he
stated that I had misappropriated Rs. 5,000, it is defamation, beecause I
promised to pay Rs. 3,000, and not Rs.- 5,000.” But the foundation of
the present charge of defamation is that the accused stated that the com-

plainant had misappropriated the money which he was bound to pay.

‘Therefore, apart from the question as to the exact figures of that sum, the
sele point for consideration was, and is, whether the accused had’ good
reason, after due care and attention, Yo make that statement.

Agaln the Magistrate omitted to notice that, though the accused. may
bhave failed to prove that his allegations were true in substance, yet he
- may have had good reason at the time for making them. The question

is mot whether the accused. successfully or unsueccessiully attempted
o prove the subsequent oral agresment, or whether, as a fact, tha
complainant had misappropriated [367] the money. or was keeping
out of the way, but, whether, in the admitted ecircumstances of the case,
the accused had good reason for making the allegations complained of,
It, to use the Magistrate's expression some ** misunderstanding ” arose as
to the exact sum to be paid bsfore the steamer should leave Bombay, then
no malice can be imputed to the accused, bacause he demanded Rs. 5,000.
So, too, no malics can be imputed to him, because when he found that an
offer was made to pay Rs. 3,000, he, on the 13th April, withdrew the
statement made about the complainant in hisletter of 12th April. There
was no inconsistency here. What the accused, in effect, said to Baladina
was: " You and your partner agreed to pay me Rs. 5,000 as a condition
precedent to the steamer being allowed to leave Bombay : this money was
0 be paid from the passags money and freight, which have been collected
by the complainant; but ths steamer has sailed, and the complainant has
not sent me any money, nor will he answer my letters, or come and call on
me, ag requested. Therefore, as you are both responsible for the payment, I
inform vou of these I'acts. Please recover the money, and pav it in accord-
ing to your promise.” Then, on the next day, when the accused received
from the complainant’s solicitors an oﬁel to pay some money, he at once

1890
AUG. 5.
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15 B..351,

wrote to Baladina, and in effect said: ** The complainant has at length -

replied to my communication, and says he is willing to pay in Rs. 3,000; s0 T
withdraw the above statement; but I still maintain that the sum to be paidis
Rs. 5,000, and Thold you responsnble for that sum.” Instead of there being
anything inconsistent or malicious in the above conduct, it shows utter
absence of malice, and was clearly ]ustlﬁed by the facts; while, on the other

hand, the action of the complainant in laying fhe eriminal information on

the 14th April, stating that no apology had been tendered to him, when in
fact none had been demandsd, and sunpressmg all mention of the fact that
the accused had asssrted a right to receive Rs. 5,000 before the steamer
sailed, sbows that the bad faith was in fthe comnla.mant and not the
accused ‘'The Magistrate has altogether failed to notice that whatever was
: 1249
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1890  the exact sum to be paid, there was a distinet breach of trust on the part of
AUG. 5. ' the complainant and Baladina. They promised not to let the steamer leave"
— [368] Bombay till & certain sum was paid. The steamer sailed without
REVI-  gpe pie being paid. Baladina admits that he pressed the complainant to
SIONAL pay Rs. 5,000, and that the complainant collected the passage money and
CRIMINAL, freight, and spent the same without one pie being paid to the accused.
—_ Under these circumstances, there can be nb doubt as to the answer to
18 B. 35, tho gecond question, noted at the commencement of this judgment. The
accused was naturally irritated at the way in which he was being treated
by the complainant ; but if he went beyond the bounds of fair eriticism,
and used expressions which were not warranted by the facts, he mush
suffer the consequences. In a matter of this kind the accused is entitled
to insist on the fair ordinary sense being attached to his expressions.
Misappropriation is wrong appropriation. As long as no money was paid .
or offered by the complainant, who had collected the passage money and
freight, though the steamer had left Bombay, so long was the acoused
justified in asserting thabt the money, which was to be paid as a condition
precedent to the steamer leaving Bombay, had been wrongly appropriated.
Aslong as the complainant paid no heed to the letters and messages from
the accused, so Jong was the accused justified in asserting that the
complainant was keeping out of the way. He did not mean thab the
complainant was absconding or evading service of legal process. He evid-

ently meant, what was a fact, that the complainanb wasg keeping out of his
way. ; .

For thesa reasons I am of opinion that the accused has been Wrongly
convicted,

Conviction and sentence reversed.

Attorneys for applicant :~—Messrs. Craigie, Lynch and. Owen.

.« 15 B. 369.
, [368] APPELLATE CRIMINAL.
Before Mr. Justice Birdwood and Mr. Justz'ce Parsbns.

QUEEN -EMPRESS », BALYA SOMYA AND ANOTHER.®
) , [9th October, 1890.]

Indion Penal Code (4et XLV of 1860), s. 411—Retaining stolen property—Charge to
the jury— Misdirection.

The accused were charged with retaining stolen property under s. 411 of the )
Indian Penal Code (Act XLV of 1860). - The Sessions Judge in his charge to the

- jury merely directed them to find whether the property was st,olen and whether
it was retained by the accused.

Held, that the charge was defecfive and amounted to Ja mxsdlrecuon The
Sessions Judge should have directed the jury to find (1) whether the property
was stolen, (2) whether it was dishonestly retained, and (3) whether the accused
knew or had reason to believe the same to be stolen property, Unless these
questions were found by the jury in the affirmative the acoused could not legally
be convicted of an offence under s. 411 of the Indian Penal Code.

{F., 25 0. 711 (713); R, 10 Bom.L.R. 565=8 Cr,L.J. 36.]

<

* Criminal Appeals, Nos. 811 and 319 of 1890.
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