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JaveERBAL (Plaintiff) v. KABLIBAI (Defen.dant).*
{29tk and 30th August, 1890.7

H1ll-Constru"tton—-Successwn Act X of 1865, ss. 98, 100, 102~—Gift toaclass some of -

whom not in existence—Rula in Tagore Case—Valid gift—Subsequent gift valid
although prior gift void—Contingent qift—Succession Act X of 1365, s. 103—~Power
of appointment given by will, Effect of— General power of appomtmem.

Mancharam Pitambardas by his will dated 14th April 1878, atter appointing
his brother Jamnadas to be his executor and directing the payment of legacies,
bequeathed all his estate, moveable and immoveable, not otherwise'disposed of,
to Jamnadas, his executors, administrators and assigns, upon trust to collect
outstandmgs and to pay debts and legacies and to stand possessed of the residue
in trust (1) for his (the testator’s) wife Javerbai and Ambavahu, the wife of his
brother Jamndadas during the life of both, or the survivor of them, for their or her
sole use ; (2) 2nd from and after decease cf the survivor of them in trust for the
male issue of Jamnadas, if any there be; (3) and, in default of such male issue,
in trust for any person or persons, in any shares or share, and in such manner
as his brother Jamnadas should by any deel or deeds or writing or writings
appoint with or without power of revocation or new appointment,

Jamnadas proved the will, and as executor managed the estate until his death
on the 17th QOctober, 1888. He had no male issue, but he had two daughters,
who were the defendants in his suit. Shortly before his death, viz., on the Tth
Qctober, 1888, he made a will (as stated therein) in accordance with the
authority given to him by the last clause of the will of Mancharam. He directed
that twelve months after the death of Javerbai {(Mancharam’s widow) the estate
should be divided equally between his two daughters, Kabli and Moti. . )

[327] Held, that the trust in Mancharam’s will in favour of the male issue of
Jamnadas, was void under the rule laid down in the Tagore Oase (1), The testa-
tor plainly meant that the male issue of Jamnadas living at the death of the

. survivor of the tenants for life should take the estate accotdmg to the rules of
Hindu law, withou$ distinguishing between those born in the life-time of the
testator and those born prior to that event, bub - “ubsequentlv to his death. At
the death of the testator, Jamnadas had no male issue, and the bequest was,
therefore, a bequest to a person or persons not in being, and void.

- Held, also, regarding the subsequent creation of the power in favour of Jamna-
dag as equivalent to a gift of the estate to him, that such gift was valid, although
the prior gift was void. It was a gift to him if he should have no ma.le igsue ; &

. gift which, as he wasalive at the death of the testator, was good under’ Hindu
Jaw. It was not a giit over to him on an indefinite failure of his male issue. It
came into force immediately.on the death of the surviving tenant for life if at
that time he should have had no male issue alive between the death of the
testator and the latter event. If a son had been born to him after the testator’s
death, the gift to him could not have come into operation. It was only in the
event of no son being born to him that he could take. It could not, therefors, -
make any differencs that the testsa.tor made an ineffectual and inoperative dispo-
sition in favour of such son if born. The rule of the Tagore Case (1), that the
gift of an estate to take effect after the failure of previously created invalid estates *
is void, did not apply.

Held, further, that the power of appointment given by Mancharam’s will
operated to confer ownership upon Jammadas after the death of Javervahu upon
his executing his will, and that the bequests given by his will to his daughbars,
the defendants, were valid bequests. /

SUIT for the construction of a will.
Mancharam Pitambardas, the husband 7of the plaintiff, dled on the

14th April, 1873, having made his last will, dated 7th July, 1869, Whereby

* Suit No. 285 of 1890,
{1) 1, A, Sup. Vol. 47T.
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he appointed his brothér, Jamnadas Pitambardas, his executor. J amnadas -

proved the will, and as execubor ma.naged the estate of the deceased until
hlS death on the 17th Oectober, 1888.

" The plaint stated that Jamnadas had no properby of h1s own, but on
the 7th October, 1888, a few days before bis death he ** made a wili with *
the object (as expressed therein) of making a will in accordance with the
authority given him by the last claugé of the will of the said Mancharam
Pitambardas. - The said will acknowledged all the property to be that of
the estate of Mancharam Pitambardas.”

1328] Shortly after the death of Jamnadas, viz., on the 27th January
1890, letters of administration, with the will annexed de bonis non, to the
astate of Mancharam wera granted to plainfiff, Javerbai, and letters of

“administration to the estate of Jamnadas wers granted to . his dauuhber
Kablibai, {defendant No. 1).

By his will Mancharam, after appointing Jamnadas hls executor and
directing the payment of certain legacies, provided as follows :—

Clause 4. T hereby demise and bequeath all my immoveable and
moveable estate and effects not hereinbefore otherwise disposed of (excep$
estate vested in me as a frustes or mortgages) unto my brother the said Jam-
nadas Pitambardas, his executors, administrabors and assigns’ upon trust that
her the said Jamnadas Pitambardas, his heirs, executors, administrators and
agsigns shall callin and collect all my outstandings and pay my funeral and
testamentary expenses and debts and the legacies bequeathed by this my
last will as aforesaid, and shall stand possessed of the said residuary frust
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monies and all my immoveable and other moveable property in trust for -

my wife Javervahoo and for Ambavahoo, wife of my said brother Jamnadas
Pitambardas, during the life of both or the survivor of them for their or
her sole use, benefit, advantage and comfort, and from and after the decsase
of the survivor of them in trust for the male issue of my said brother
Jamnadas if any there be, and, in default of such male issue as aforesaid,
in trust for any person or persons, in any shares or share, and in such

manner as my said brother Jamnadas shall by or any deed or deeds, or

writing or ertnngs, appoint, withor withou$ power of revocabtion and new
appointment.” ~

With 1eﬁerence _f%o the above clauss the plaint stated as follows :—

M7 The plaintiff is advised that under the will of Mancharam
Pitambardas there is no doubt that she is now entitled to life-interest in
the whols of the property and estate of Mancharam Pitambardas, and she
is also advised that it is doubtful whether or not she is not entitled to
the whole of the moveables absolutelv and to a Wldow s estate in *he
immoveables.”

r

9. The principal guestions which arise on tbe said will are, the
plammﬁ is advised, as follows :—

“(a) Whether the trusts created by the sa.ld clause (4) subsequent to
the trust for thelife of the plaintiff are not wholly void ?
“() Whether the power given by the said-clause, if a” valid power,
aubhomzes an appointment by a will ?

“fc} 'Whether the said Mancharam thambardas has not died intes-
tate (in the évents that have happened) with regard to the whole residue
of his estabe, moveable and immoveable, save so far ag a life-interest m hhe
property has baen created in favour of the plaingiff 2 :
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[329] The material parts of the will of J amnadas Pitambardas, da.ted
the 7th October, 1888, were as follows :—

“ Now my health being bad I make this my lasb will or testament
in accordance with the authority given to me inthe last clause of the will
of my deceased brother Mancharam Pitambardas, dated 7th July, 1869,
(ané this) nemnuk patra or deed of appointment and (this) arrangement
for the maintenance of the family.”

Then after directing certain outlays it concluded as follows :—

"After making all the above-named outlays as to whatever immoveable
and moveable property and ornaments and jewels and clothes and apparel
and furniture, all the household goods and things that there may be, the
owners and heirs to the same are my daughters Ben Kabli and Ben Mofi.
They after the expiration of twelve months after my bronher’s widow Bai
Javer’s death shall truly divide and take the same in equal shares,

. According to these particulars as written above this my last will—that i is,

testament—is made. The same.shall.be accepted and agreed to by my
heirs and representatives. In the Samwvat year 1944; also Sud, 2nd
Sunday ; date 7th October 1888.”

: The two defendants, Kabli a.nd Motibai, were the da.ughters of
Jamnadas Pitambardas. Motibai was born in 1376 long after the death
of Mancharam. Jamnadas had no male issue.

The {ollowing paragraphs of the plaint set forth the plaintiff’s
case \— ; .

“11, The plaintiff is advised thab it is doubtful whether the said
will (.e., of Jamnadas) is operative in any way so as to affect the estate
of Mancharam Pitambardas. The plaintiff is also advised that, assuming
the power given by the wiil of the said Mancharam Pitambardas to the
said Jamnadas Pitambardas was a valid power, that it is doubtful
‘whether the exercise of such power by the said Jamnadas Pitambardas
is legal, and she submits that the will of the gaid Jamnadas Pitam-
bardas does not affect in any way the estate of the said Mancharam
Pitambardas.”

“13, The plaintiff says that the will of the said Mancha.ra.m
Pitambardas should be construed by this Honourable Court, and the
validity or invalidity of the trusts thereby created declared, and that it
should be declared that the will of the-said Jamnadas Pitambardas did
not affect in any way the estate of the said Mancharam Pitambardas.

“14. The plaintiff is advised that, as widow of the said Mancharam
Pitambardas, she is in all probabiliby, in the events thab have happened,
entitled absolutely to the whole of his moveabie and to a widow’s estate in
his immoveable property.”

The plaintiff prayed—

“(a) That the will of the said Mauncharam beambardas may be
construed by this Honourable Court, and the validity or invalidity of tbe
trusts thereby created declared. :

[330]  (8) That it may be declared that the said  will of Jamniadas
Pitambardas was not a valid exercise of the power of a.ppomtment in:
pursua.nce of which it purported o have been made. . |

“{¢) That the will of the said Jamnadas Plbamba.rdas may be
declared to be of no effect in disposing of or dealing Wlth fihe estate of t;he
said Mancharam Pitambardas. }
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“(d) That the rights of the plaintiff and . defendants . (if any) 1890
gn tlhe estate of the said Mancharam Pitambardas may be ascertained and AUG. 30,
aclared.” -
The following issues were raised at the hearing:— ORIGINAL
(I) Whether the trusts created by the fourth clause of the will f CIVIL.
Mancharam, or any and which of them, are void? 15 1—3—526
, (IT) Whether the power of appointment given by the said ela.use is Le
a good and valid power ? ‘
{(II) Whether such powaer, if good a,nd valid, has been validly
exercised ?
(IV) Whsther, upon the ﬁndmgs on the a.bove issues and in the
events which have happened, the said Mancharam died iniestabe, save in
go far as a life-interast in the property left by him was created in favour
of the plaintiff ? _ o o
Inverarity and Anderson,  for the plaintiff referred to Srimat:
Bramamayt Dast v. Jages Chandra Dutt (1) ;- Soudaminey Dossee v. Jogesi
Chunder Dutt (3) ; Succession Act X of 1865, s. 103 ; Ramgutiee Acharjee
v. Kristo Soonduree Debia (3) ; West and Biihler, pp. 171—178, 179, 217
(8rd ed.) ; Mayne’s Hindu Law (4th ed.), pl. 354.
Lang (with Advocate-General), for defendant No. 1 (Kablibai) referred
to Rai Bishen Chand v. Mussumat Asmaida Koer (4) ; Sugden on Powers,
p. 394 (8th ed.).
Tyabsi and Russell, for defendant No. 2 (Motibai) cited Mayne’s Hindu
TLiaw, pls. 381, 382, 384 (4th ed.); Theobold on Wills (3rd ed.), p. 352
Hales v. Margerum (5) ; Langham v. Nenny (6)

JUDGMENT.

" FARRAN, J.—The first four issues in this case raise questions’ as to
the validity of the devise of the residue of the estate of one Mancharam
Pitambar. By the foursh clause of his will, [331] the testator devised
and bequeathed the residue of his estate to his executor, his brother
Jamnadas, his executors, administrators and assigns, upon trust to collect
and get in his outstandings, and affer payment of funeral and testament-

* ary expenses, debts and legacies to stand possessed of the residuary trust
monies and all hig immoveable and other moveable property in trust for
his wife Javervahoo, and for Ambavahoo, wife of his brother Jamnadasg
Pitambardas, during the lifa of both or the survivor of them, for their or
her sole use, benefit, advantage and comfort;and after the decease of the -
survivor of them in trust for the male issue, if any there be, of his said
brother Jamnadas ; and, in default of such male issue as aforesaid, in trust
for any person or persons, in any share or shares, and in such manner as
his said brother Jamnadas should, by any deed or deeds, writing or
writings, appoint with or without power of revoeation and new appoint-
ment, ,
: The above'will was dated the 7th July, 1869. The testator died -
childless on the 14th April, 1873, leaving him surviving his widow
Javervahoo, the plaintiff in this suit, and his brother Jamnadas, and
Ambavahoo, the wife of the latter. At the date of the will, Jamnadas
had no son or male issus, nor was a son afterwards born to him; but he .
had a daughter, the defendant Kabli, who was born in the life-time of the

(1) 8 B.L.R. 400. (2) 2 C. 262. (3) 20 W.R. C.R. 472,
(4) 11 LA, 164, . (5) 8 Ves. Jun. 299. (6) 3 Ves. Jun. 467.
' . 225 '
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testator, and another daughter, the defendant Moti, was born'to him
after the testator’'s.deatb. Ambavahoo died beforse Jamnadas. Jamnadas
died on the 17th October, 1888. By his will dated Tth October, 1888,
subject to the plaintiff Javervahoo’s life-interest therein, and subject
fo certain specific bequests and directions, he directed his daughters
Kabli and Moti to divide the resxduary ostate of Ma.ncharam between
them. ‘

The whole scheme of the will of Mancharam, the dxspomtlons of
which accord with Hindu ideas, is one which the Court would willingly -
support, if, having regard to Hinda law as expounded by the latest
authorities binding upon the Court, it ean properly do so. The ﬁr‘st point
for consideration is one purely of construction. Is the bequest *‘ to the
male issue of Jamnadas, if ‘any there be,” to be construed as a bequest
to such male issue, if any there [332] be at the death of the testator,
or if any there be at the death of the survivor of the tenants for life, or
if any there be at any time?’ To decide this ' we may .refer to s. 98 of the
Sucosssion Act, X of 1865, which is embodied i in the Hindu Wills Act XXI
of 1870, s. 2. This section (98) enacts that ** where:a bequest is made
simply to a described class of persons, the thing bequsathed shall go only
to such as shall be alive at the testator’s death. Exception.—lf property .
is'bequeathed to a class of persons described , as standing in a particular
degree of kindred to a speeified individual, buﬁ their possessign of if is
deferred until a time later than the death of the testator; by reason of a prior
bequest or otherwise, the property shall at that time go to such of them as
-shall be then alive, and to the representatives of ary of them who have died
- sines thedeath of thetestator.” Read in the light of that section, thebequest
under consideration means a bequest to the male issue of Jamnadas born
in the life-time of the testator or at any time previous to the. death of the
survivor of the-life-tenants Javervahoo and Ambavahoo.. The will in
question was made previous to the Hindu Wills Act XXI of 1870 coming
into operation, and that Act does not directly apply to any will made by a
Hindu before the 1st of September, 1870; but the rules laid down in the
Succession Act X of 1865 are, for the most part, old standing rules of
‘construction, which I think oughb to guide the Court in ascertaining the

“meaning of the testator. Independsnily, however, of such rules, I think

that I ought to arrive at the same conclusion. Reading the whole clause,
the testator plainly meant that the male issue of Jamnadas, living at the
time of the death of the snrvivor of the tenants for life, should take the
estate accordmg to the rules of Hindu law, without dlsbmgulshmg between
those born in the life-time of the testator and those born prior to that

“event, but subsequent to his death. At the death of the testator,

Jamna,das bad no male issue, and the bequest ‘was, therefore, a beguest
to a person or persons not. in being, and void - under the rules Iald down
in the Tagore Case (1).

In considering the-next question which arises, I shall treat for the
moment the creation of the power in favour of Jamnadas as a [333] gift
of the residuary estate to him: The will in that view gives the residuary
estate to the male issue of, J amnadas  born before the death of the
survwlng tenant for life, and, in default of sich male.i issus, to J amnadas
It is, in other words, a gift to Jamnpadas-if  he shall have no male i issue.
As Jamnadas was alive at the death of the tesbatoz, this gli to him'is

{1)1.A. Bup. =Vol.‘- 47 .
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) perxecbly -good under Hindu law-——Sreemutty Soorjeemoney uossee v.
- Dinokand Mullick (1) ; Kumar Tarkeswar Roy v. Kumar Shoshi Shikha-
reswar-(2), unless the mbermedmte gilt to the male issue'of Ja.mnada.s, in
default of which the gift to Jamnadas comes into play, invalidates’it.* T
.cannot help thinking that the decision in the last quoted eise is an
authority for saying that it does nob. -There the gift was to each of the
nephews of the testator and their sons and grandsons and other descend-
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ants in the male line, and there wag a gift over of the share of each:

nephew to the surviving nephew or nephews in the event of any of them
dying without leaving a male child. Their Lordships of the Privy
Couneil held that the gift to the sons and grandsons, &c!, was void, ahd
that, therefors, each nephew only took an estate for life; but they also
held that the gift over, in the event of a son dying thhouh leaving &
male child, was good. S A

It is to be observed that the gift over to Jamna.das is not on an
indefinite failure of his male issue, but comes into force immediately on
‘the death of the surviving tenant for life, if at that time he (Jamnadas)
shall have had no male issue alive hetween the death of the testator and
the latter event. It is not a limitation ulterior to or expectant on &
.devise invalid for remoteness. Itis also to be observed that ss. 100—102
of the Succession Act X of 1865 and ss. 1316 of the Transfer of Property
Act IV of 1882, even if applicable to this particular will, which they are
not, do not affect the case. * In the first place, these Acts do not affect
any rule of Hindu law, and, secondly, the sections guoted only cause the
interest created -for the benefit of a class to fail entirely when such
interest fails by reason of any of the rules contained in the two preceding
gsections (which are [33%] identical in the two Acts)’'—Manjamma vi
Padmanadhayya (3). The simple question is whether there is anything
in Hindu law which makes such a’ gift inoperative. None"of the cases
«¢ited before me show that there is. In Srimati Bramamayr Dast v. Jages
Chundra Dutt (4), the gift over was obviously bad for remoteness. The
same remark applies to Soudaminey Dossee v. Jogesh Chunder Dutt (5).
These, too, were strictly cases of limitations over after failure of the
previous estates, which, as I have shown, this is not. The reasoning,
moreover, of the Judges in these cases, based upon the English law and
the rules of the Indian Steccession. Aet, has met with disapproval in
subsequent cages, and cannot be relied on : see Rai Bishen Chand
v. Mussumat Asmaida Koer(6); Ram Lal Sett v. Kanai Lal Sett (7)
Manjamma . v. Padmanabhayye (3).. The Tagore Case (8) itself shows
that the gift of an estate to take effect after the failure’:or determina-
tion of vreviously created invalid estates is in itself void. Does this
case fall under that rule? I think that it doss not. | If a son was born
to Jamnadas after the death of the testator, the glfﬁ to Jamnada.s could
not have come into operation. It is only.in the event .of no son
being born to him that Jamnadas' bakes Can it ma.ke a.ny dlffer-
.ence that the testator made an meffectual and moperatwe dlspositxcn
in favour of such son if born 2 1 thlnk not. The event upon whlch t;he

tostator expressed his will that Jamnadas. should take his ., estate has -

happened.”  Why, then, should he nof take i5? He was capa.ble of tékrng

the gift which the besba,tor in a certam contmgency w1lled t,ha.t he shoul&
take.

(1) 9 MLT.A. 123. .. .. (2) 101.A. 51 (57). (3) 12 M. 393 (3999 N
{4)'8 B.L.R, 400.. (5) 2 0. 262; {6) 11 LA. 164.;
@) 1Rc. 663 (8) L.A. Bup. Vol. 47,

9aY



1890
AvG, 30.

ORIGINAL
CiviL.

15 B. 326.

13 Bom. 335 INDIAN. DECISIONS, NEW. SERIES ‘[Yol

It ig objected that if could not be known at the death of the testator
who would take the estate at the death of the surviving tenant for life, and
that this uncertainty is repugnant to Hindu law. That iz not so. Itis
sufficient if it can be known with certainty when the estate falls in at the
death of the first owner. Bhoobun Mohini Deby v. Hurrish Chunder (1),
Manjamma v. Padmanabhayyae (2), Kumar Tarakeswarv. Kumar Shoshi (8),
[335] all show that this is so. It appears to me, therefore, that
there is no rule of Hindu law which would prevent Jamnadas from taking
the estate in this case. He can only take it if the previous estate, whether
lawful or otherwise, does not come info existence, and he must take, if he
take at all, immediately on the death of the surviving life-tenant.

The trust declared upon the death of the surviving tenant for life doas
not, howaver, take the form of a direet trust in favour of Jamnadas, but
confers upon him a general power of appointment in respect of the residue,
which power he has purported to exercise. 'The property intended to be
dealt with by the will is mixed, consisting partly of what in English law
would be called realty and partly of what would be called personalty.
‘Where the rules of English law are applied by way of analogy to Hindus,
those relating to personalty as being less technical are more frequently
resorted than those relating to realty. The English law as to powers, even
when applied to personalty is technical. The appointor under a general
power of appointment is a person who, having no estate or property
in the subject-mastter ‘of the power, has the right to confer an estate or
property in it upon himself or any one else when he pleases. In theory
there is a wide difference between the holder of such a power and the
owner of property. In practice there is but little. The property over which
a man has the powsr of appoinfment passes under a general devise in his

.will. 1t is, when appointed by will, no matter in whose favour, assets

for the payment of his debts—Fleming v. Buchanan (4)., 1t passes to his
creditors in bankruptey. The distinction between a power over property
and the ownership of it is frequently unknown to those to whom fhe power
belongs : - Williams’ Real Properby, p. 303. The chief, if not the only,
distinction in practice is thaf, if the power is not exercised by the holder
of it, the person to take in default of appointment becomes the absolute
owner of the property : Williams on Personal Property, p. 319.

1 have not considered carefully what the Anglo-Indian law upon this
subject is, or how far, under that law, creditors can [336] avail themselves
of a general power of appointment vested in their debtor. Itis probably
much the same as the English law. I think, however, that if the testator
had asgked the draftsman what would be the effect of the. general power of
appointment in his will, assuming it to be construed according to English
law, he would have been given the above description of its scope and effect.”

. Powers of appointment, whether general or special, are, however,
quite unknown to the Hindu law; and I have not been referred to
nor have I found any ease in which their adaptability to that system has
been ever discussed. The technical idea upon which their introduction
into English law is founded, is opposed to Hindu notions of the law
of gift: West and Biithler's Hindu Law, p. 190 (3rd ed). I think
it would be difficult to find a place for powers in their system of law.
The aggregate of practical rights which the®possession of a general power

(1) 5T.A. 138, ' \ (2) 12 M. 393 (39€).
(3) 10 LA, 51 (57). - , (&) 3 DeG. M. & G, 976,
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confers upon the mdlwduaJ possessed of ﬁhem is, however an aggregate

of rights which can be conferred, I think, according.to Hindu law.

There is nothing in that law, I think, which prevents a festator
bestowing a legacy upon another, subject o the condition that the legatee

expresses in writing his willingness to receive it. It is only requiring that.

the volition of the donee nacessary to complete the transaction, and which
in the case of gift by will cannot concur at the same moment with the will

of the dones, must be expressed in a particular manner. It is not, indeed,.

clear that a gift or bequess, subjett to & condition precedent, is held void by

Hindu lawyers. As pointed out by West and Biihler, p. 190 (3rd ed.),.
Nilkanth does not place a conditional gifi amongst those which are

esgentially void : Vyavahara Mayukha, chap. IX, pl. 6 ; and in the works

of other Hindu writers the word upadhi usually implies fraud and not merely’

condition : Dig. Bk. II, chap. IV, s. 54. The judgment in Sreemuity
Soorjeemoney.Dossee v. Denobundob (1) favours the argument that a testator
might make a gift on such a condition : ses also, as to conditional gifts, N.

Visalatchmi Ammal v. N. Subbu [337) Piliai (2). If that be so, a bequest

by the testator expressed thus would have been valid. Jamnadas is to
exercise full power over the residue if -when the estate fails in he has
expressed in writing his intention o accept it.” In this eity, Hindus

frequenhlv gwe property by will by deelarmg that the legatee shall have’

_ bower " or " power and authority ” o ‘ full power and authority ”* over
ib. I have met mauny such wills in hne course of my practice.

Must, then, the intention of the testator be defeated, bacause, instead
of using ordinary language, he or his advisers have employed a technical
Bnglish phrase, the effect of which in practice is the same as such ordinary
language would have produced, though -according to the theory of the
English law it is produced in another way and in one unknown to Hindu
law ? T think not. Jamnadas, asis sean by the tenor of his will, treats
‘himself as the owner of the property upon the death of Javervahoo.
The plaintiff herself attested the will after reading it, and musb
bave entertained the same.view. Any Hindu other than a Hindu
lawyer would probably have done the same, especially as there is

no gift overin default of appointment. In this ease I think that I also.

ought to construe the will aceording to Hindu ideas, uf res valeat, rather
than according to English principles, ut res pereat. On some such
principle the Court must have acted in Hales v. Marqerum 3):

Langham v, Nenny (4). On these cases it might be argued that even’

under Enghsh law the devige in question would give an absolute estate,
as no previous limited estate is given to Jamuadas. I therefore construe
the clause in question as conferrlng upon J amnadas, upon his declaring
his option in writing, * power ”’ over the estate, in the Hindu sense, to do
what he pleased with it, and to confer it upon whom he wished. He gave
it after the death of Javervahoo, subject to certain charges, to the defend-
ants Kabli and Moti: : and I must hold that- they toock such bequests\
from him, and not from the original estate. and that they were, thereford,
valid bequests. This view (if not dissented from by the Court of Appesl),’
puts an end to litigation between the parties. The opposife view opens
a vista of further [838] litigation, in the coutse’ of Whlch the whole
.egbate would probably be wasted. :

A

(1) 9 M.L.A, 123, . . (2) 6 M.H.C.R. 270.
(8) 8 Ves. Jun. 299, o o (4) 8 Ves, Jun. 467 {479). -

. 9299
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15 B. 326..
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1890 I find on the issues—1, that the trust created by the fourth clause of,
AvG.30. the will of Mancharam in favour of the male issue of Jamnadas is void,
— but that the other trusts thereby deciared were not void; 2, that the
ORIGINAL power of appointment given by fhe clause operated to confer ownership
Orvin. in the residue upon Jamnadas after the.death of Javervahoo upon his
— executing his will; 3, that the provisions contfained in the will of Jam-
15B. 326. nadas are valid, and effectually dispose of the residue of the property left
by '\Jancharam, subject to the life-interest of the plaintiff therein; 4, tha.t‘.
Mancharam did not die intestate in respect of .any of his property.

' No finding on the other issues. Decree for the plaintiff, declaring
that she is entitled to a life-interest in the propertv left by Mancharam
Pitambar, and that, subject to such lifs-interest, the said property after
her death has been validly disposed of by the will of J a.mna,das Pitambar.
Partles to bear their own costs.

Attorneys for the plaintiff :—Messrs. Chitnis, Motilal and Malvs.

Attorneys for bhe defenda.nt ——Messrs Jefferson, Bhazshankar, Dmsha,;
and Kanga ‘ o '

13 B. 338.
" ORIGINAL OCIVIL.

Befbre Mr, Justice Farran.

LALCHAND BALKISSAN (Plaintifl) v, JOHN L. KERSTEN
(Defendant).* [8th September, 1890.] S

Contract of sale—Delivery—Contract time fm delwery-—Delwery on Sunday——Custom'
i as to delivery.

Where the defendant, a Eutonea.n was sued for damages for non- dehvety of .
goods, and contended that he was not bound to deliver on Sunda.y :

Held, that delivery on Sunday was not unlawful, and that, in the absence of
custom to the contrary, the defendant was bound 'to deliver the goods on that:
day if they had not already been dslivered. :

[Diaa'ppr 24 Ind. Cas, 888=7 8.L.R. 141.]

st

SUIT for Rs. 2,500 damages for non-delivery of goods.

[339] The plaintiff sued as the assignee of a confract made by bhe
defendant -with Messrs. Hursamal Madhaoram on the 6th April, 1889,
By this contract the defendant agreed to sell to Messrs. Hursama,l Mad-,
haoram one hundred tons rape-seed at Rs. 6-1 per cwt. Dalxvery Ma,yi
June, 1889.”

The plaintiff alleged that Messrs Hursamal Madhaoram: demanded
delivery: on the.29th June, 1889, ‘but . the defendant failed to deliver.
Messrs. Hursamal Madhaoram a.ccordmgly by their attorneys’ lef;ter of;
the 4th July, 1889, demanded pavmenb of Rs. 2,500 as damages, bemgi
the difference between the contract price on the 30th June, 1889, but the
defendant by his letter of the 5th July, 1889 repudla.ted his hablhby, on.
the ground that the said Hursamal ’Wadhaoram faﬂed to comply Wlﬁh the
terms of the contract.”

On the 11th October, 1889 nhe sa.ld Messrs. Hursama.l Maaba.oram,.:
assigned the said contract to the plaintiff.

' * Suit No. 229 of 1890.
230
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