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VIILY GANPATRAM MOTIRAM v. ISAAC- ADAMJII 15 Bom: 328"

S © 15 B. 322 - N
' APPELLATE CIVIL.

Before Mr. Justice Birdwood and Mr. Justice Parsons.

] GANPATRAM MotirAM (Auction-purchaser), Applicbmt ?.
18AAC ADAMIT (Judgment-debtor), Opponent.”  [24th November, 1890.]

Ciwil Procedure Code (dct XIV of 1889), s. 320~Act. VII of 1888, 5. 80— Rules framed
by the Local Government under s, 320 of Act XIV of 1892 as amended by s. 30
of Act VII of 1888—Not retrospective—~Exccution of decree—Sale—Confirmation
of sale—Collector’s power to confirm or set aside a sale—Collector,

The rules (1) framed by the Loocal Government in 1890 in exercise of tha’

powers conferred by s. 820 of the Code of Civil Frovedure, as ‘amended by's. 80

of Aot VII of 1888 are pot retrospective in their operation soas to give the
Collgetor the power to confirm a sale held before the date of issue of the rules.

Nor do the rules authorize the Collector to set aside a sale.
On 27th July 1889 the property in dispute was sold by the Collector in execu-

tion of & decree which was referred to him under s. 320 of the Code of Civil

Procedure. (Act X1V of 1882), -

On 23td September 1889 the Collector set aside the sale, on the ground that
the auction-purchaser had purchased the property for and on bebalf of the decree-
holder. Thereupon the auction-purchaser applied to the Court which has passed

[323] the decree, complaining of the Collector’s proceeding, and praying for a .

confirmation of the sals. Thae Court asked the Collector to return the record of
vhe case, but this he refused to do, on the ground that ne had extended the time
given by the decres to the judgment-debtor to redeem, ’

Tn January, 1890, the local Government framed new rules in exercise of the
powers conferred by s. 320 of the Code . of Civil Procedure asamended by s. 30
of Act VII of 1888. One of these rules empowered the Collector to confirm a
sale held i execution of a décree transferred to him. '

' In April, 1890, the auc@ibn-purchaser again applied to the Court for a c)onﬁr-
mation of the sale. This application was rejected, on the ground that under the

new rules framed by Government the Collector alone had the power to confirm

* the sale, :
Held, that the rules in question had no application to the present case, the

sale baving been held before the rules were promulgated. Tha Givil Court was, '

‘therefore, competent to confirm the sale. = . :

Held, further, that even if the rules did apply; they did not empower the.

Collector to set aside the sale, or extend the time given by the decree to the
judgment-debtor to redeem. : ) ’

[F.} 15 B, 694 ; R., 23 B. 531 (535).]

,

. Tni1s was an application under s. 622 of the Code of Civil Procedure.
(Act XIV of 1882). . :

The property in dispute was mortgaged by Isaae Adamiji to Nathubhai

Jivandas. :
Nathubhai obtained a decree upon his mortgage and applied for

executbion of the decree by attachment and sale of the property mortgaged:

* Application No. 102 of 1890 under Extraordinary Jurisdiction.

{1) See Bombay Government Gazette, Part 1, pp. 38, 39.

" Raule 16, cl. II, conters on the Collector and such of his. gazetted subordinates to
whom a decree has or may hereafter be referred under Rule 4, the following power :—
. i *““'The power referred to in paragraph 1 of s. 312, Civil Procedure Code, to pags an
- order confitming a sale, if no application to set the sale aside has been made within the.
time limited by law, or if every application so made has been' disallowed.”

Rule 17 provides: ~* If any:application to set aside a sale be made within the tims
limited by law to the Collector or other officer aforesaid, be shall. ‘refer the applicant
to the Civil Court.” : :

.
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The Subordinate Judge transferred the execution of the decres to the
Collector,

On 27th June, 1889, the property was put up to auction, and one_
Ganpatram Motiram purchased it.

On 23rd September, 1889, the Collector, acting on the Mamlatdar's
report that Ganpatram had purchased for and on behalf of the decree-
holder, set aside the sale and enlarged the time granted by the decree to
the judgment-debtor to redeem.

On 3rd October, 1889, the auction- purchaser applied to the Subordl-

nate Judge, complaining of the illegality of the Collector's order, and
praving that the sale be confirmed.

The Subordinate Judge asked the Collecter to return the papers of
the case, but this he refused to do.

[324] On the 16th October 1889 the auction-purchaser again applied
to the Subordinate Judge for a confirmation of the sale. The Subordinate
Judge again asked the Collector to return the record, when he replied that
he had extended the time for redemption till May 1890, and that, therefore,

- the papers could not be returned.

- In January 1890 the Local Governmen$ framed certain rules in
exercise of the powers conferred by s. 320 of the Code of Civil Procedure
as amended by 8. 30 of Act VII of 1888. Rule No. 186, cl. {2}, conferred
onthe Collector “the power referred to in paragraph 1 of s. 312, Civil
Procedure Code, to pass an order confirming a sale, if no application to set
the sale aside has been made within the time limited by law, or if every
application so made has been disallowed’ (1).

On the 10th April 1890 the auction-purchaser again apphed to -the
Subordinate Judge for an order confirming the sale.

But this application was rejected, on the ground that under the new ,
rules framed by Government, the Collecbor alons had the power fo confirm
the sale.

Against this order the auction-purchaser applied to the High Cour
under its revisional jurisdietion.

A rulenisi was granted, calling upon the judgment-debtor to show
canse why the sale should not be confirmed. .

Chimanlal Harilal, for the applicant.——The new rules framed bv
Government under s. 320 of the Code of Civil Procedure are not retrospec-
tive. They cannot govern sales held before their promulgation. - Even if
they did, these rules do not. empower the Collector to sef aside a sale, or
to alter the terms of a decree. Before these rules came infbo force it was
the dutv of the Subordinate Judge to counfirm the sale.  The Collector to
whom a decres is transferred for execution, acts as a ministerial officer,
subjeet to the confrol of thue Civil Court. The Subordinate Judge had,
therefore, jurisdiction in the present case fo set aside the Collector’'s
proceedings and confirm the sale— Mahadagi V. [825] Karandikar v. Hari
D. Chikne (2): Lallu Trikam v. Bhavla Mithia (8). o
' . Gokaldas Kahandas Parekh (for the opponent). The new I;ules
govern the present case, and the Subordinate Judge has no power to
interfere in the matter. As regards the Collector’s proceedings, assuming

(1) Bom. Govt. Gazette, Part I, p. 89, for 1890, (2) 7 B. 882, .
(3) 11 B. 478, '
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that they are illegal, they cannot now be set aside. The auction-
purchaser’s petition to this Court complaining of their illegality, is barred
by limitation. o

JUDGMENT.

BirpwooD, J.—The Rules Nos. 16 and 17, published with Govern-
ment Notification No. 92 of the 8th January, 1890, at pp. 38 and 39 of
the Bombay Government Gazette for 1890, cannot have' retrospective
effect, so as to give the Collector the power to confirm a sale held before
the date of issue of the rules. In the present case, the Subordinate
Judge alone had power to confirm the sale held by the Collector on the
97th July, 1889. Hven if the rules were applicable, the Collector is not
given by them the power of setting aside a sale. The Collector acted
quite illegally in setting aside the sale on the 23rd September, 1890. He
also had no power, under the Code, to extend the time given by the decree
of the Civil- Court to the judgment-debtor to redesm. When an appli-
eation was made to the Court by the purchaser to confirm the sale,
the Court asked the Collector to return the papers; but this the
Collector refused to do. When a second reference was made to him,
he replied that he had extended the time for redemption and could not,
therefore, send the record. On the 10th April, 1890, the Subordinate
Judge refused an application for confirming the sale, on the ground that the
papers were with the Collector, and he was ‘helpless. The judgment-debtor
was finally allowed by the Collector fio redeem the property in June, i890.
The Collector received the money from the judgment-debtor and then
asked the Subordinate Judge for instruclions as to its disposal. The
Subordinate Judge veplied that he could give no insbruction as to the
disposal of the money which had been illegally recovered,

It is clear that the Collector had no authority to take the mortgage-
money from the judgment-debtor in June 1890. [3268] Following the
decision in Lally Trikam v. Bhavia Mithia (1), we reverse the order of the
Subordinate Judge, dated the 10th April, 1890, and direct the Subordinate
Judge to dispose of tha application on which that order was passed and
the two preceding applications, made with the same object, according to
law. The opponent to pay the costs of this application. Costs incurred
hltherbo in the lower Clourt to be coste in the execution proceedings.

Rule made absolute.

0

-1} 11 B. 478.
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