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was not complete until the amount due to defendant on account of the-house should 1890
bt? determined. If this argument were sound, the decres would be inoperative, as it AUG: 25
directs that the amount be determined in execution of the dectee, and if there was e
no complete decree, there could ba no exscution, ’ APPEL
** Application similar to the present one was made by the plaintiffs. on the 9th -
. Beptember 1881, and was subsequently withdrawn on the 81st July 1882, It is LATE
unnecessary to discuss the effect of such withdrawal as nullifying the application as  (ypgrr
Pparagraph 4 of art. 179 provides thas timo is to run trom the date of applying for o
execution, and not from the date on which the application was digposed of. Therears 45 p 979
two conflicting decisions of the Bembay High Court on the subject of the applicability ' :
of the s. 374 of the Civil Procedure Code to such application (see I. L. R., 6 Bom. 681
and I. L. R., 10 Bom., 8%; see also I. L, R., 7 All. 859). As the application wag @
made in September 1881, and the present one not until April 1885, tbe latter is clearly
- time-barred, unless some other step in aid of execution has been taken in the interval,
‘“ It is contended that such-a step was taken by the application for execution in
respect of costs made on the 19th September, 1882, Whether this is so or not, must™
depend on the construction,to be placed on the second part of Bxp. I ko axf. 179
of the Limitation Act. This provides ' that when the decree has been passed severally
against more persons than one, distinguishing portions of the subject-matter as payable
or deliverable by [247] each, the application shall take effect against only each of the
said persons or their representatives as it may be made against, But when the docree
has been passed jointly against more persons than ope, the application, if made
against any one or more of them or against his or their representatives, shall take effect
against them all.” 1n the present cass there were several defendants. The decree"
in respect of the house was agaipst the present respondent severally, but the order
with regard to costs rendered him jointly linble to the plaintifis with all cther defend-
ants except one. This facs, however, does not make the decree two separate decrees.
An application to recover costs awarded by the decree is ceriainly a step-in-aid. of
execution of the decree, and as the present respondent was made a party to that
application, I think it must be held aufficient under dl. ¢ of art. 179 to keep the
decree alive against him by affording a fresh starting point for limitation.”
G Ag»inst the decree made by the District Court the defendant appealed to the High
ourt, - o . o

Gokuldas Kahanda.s‘ Parekk, tor the appeliant. N R
Govardhanvam Madhavram Tripathi, for the respondent.

JUDGMENT.

" The High Court (NANABAT HARIDAS and JARDINE, JJ.,) confirmed the decree
of the District Court on the 25tk January, 1888. ‘ R ‘

15 B. 247. o
APPELLATE CIVIL. o :
Before Sir Charles Sargent, Ki., Chief Justice, and Mr. Justice Telang. ‘

NARAYAN JacANNATH DixsaIT (Original Plaintiff), dAppellant v.
VASUDEO ViSHNU DirsHIT (Original Defendant), Respondent.®
: ' {29tk August, 1890.] -

Saranjam—Descent of —Impariibility of—Suit for possession of—Paossession an’ interest
in immoveadle property within art. 14¢ of sck. II of Act XV’ of 1877—Adverse
possession—dJoint management of saranjam—Manager of sarapjam a trustee of ,
profits—Aeccount of management. - ) o

A saranjam is ordinarily impartible and descends entire to the eldest re-
presentative of the past holder. )
In 1885 plaintiff brought this suit to recover possession of certain sarargdam

villages from the defendant. His beuneficial right to a third share of the rents
and profits of the villages was admitted by the defendant. The point in dispute

* Appeal, No, 76 of 1889,
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was the pogsession and management. The defendant contended (1) that the
plaintiff never was entitled to the exclusive possession and maunagement ; {2) that
he (the defendant) had for years been in actual possession and management and
entitled thereto by virtue of an arrangement between all the sharers in the villages;
and (3) that the plaintifi’s claim to such possession and management was barred.

Held, on the evidence, that the right of management belonged to the plaintifi’s

branch of the family, and that thers was no proot of the arrangement alleged by
the defendant, But

[238] Held, also, that the right to such possession and management was an
interest in immoveable property within the meaning of art. 144 of sch. II of the
Limitation Act XV of 1877; that the defendant had cnjoyed that interest
adversely to the plaintifi’s rights ab all events since January 1866, at which
date the plaintiff, who had been in correspondence with Government with
reference to his claim against the defendant, was referred by Government to the
Civil Courts and that the plaintiff’s claim was, therefore, barred by limitation.

Held, also, that it was not open to the plaintiff to ask to be placed in possession
and management of the villages jointly with the defendant. If the condition of
the tenure requires sole management by one person, thatcondition must be held
to pass with the tenure,even though the tenure has passed out of the hands of the
lawlul holders by adverse possession. The general rule, that persons beneficially
entitled to shares in an estate are entitled to partition of it, is excluded from
application to properties such as saranjams.

Held, further, that the defendant’s possession bemg admittedly one for
mabagement subject to-the rights of the sharers to receive their respective shares
in the profits of the villages, was the possession of a trustee of such profits. The
plaintiff was, therefore, entitled to have an account taken of the management of
the villages by the defendant, and there was no limit to the period over which
the accounts should extend other than the limit stated in the plaint.

[R., 30 B. 101 (106)=7 Bom. L.R. 659; 5 Bom. L. R. 983 (986} ; 10N, I, R. 64=24
Ind. Cas. 855; D., 21 B. 458 (460).]

THIS was a first appeal from the decision of Rao Bahadgr O N. Bhat,
First Class Subordinate Judge of Dhulia.

The plaintiff sued to recover possession of certain saranjam villages
from the defendant and for the balance of income that might be found due

to him after taking a.ccounts of rents a.nd profits of the villages from the
vear 1863-64,

"The plaint stated that in the year 1797 the Peishwa DBajirac Raghu-
nath granted a sanad to plalntlff s grandfather Ramchandra Dikshit,
conferring on him 23 villa ges in Sindurni Paragana as jaghir. Ramchandra
Dikshit was put in possession of the said saranjam, and after his death his
son, J agannath Dikshit {plaintiff’s. father), succeeded to the possession.
The Court of Directors declared the saranjam, to be a first class saranjam,
and directed that it should remain in the pla,mtlff’s family from generation
to generation.

In the year 1833 the plaintiff’s father, Jagannath, went on a‘pilgrimage
after entrusting the management of the saranjam to Moreghvar Dikshit,
the defendant’s grandfather. After Moreshvar Dikshit’s death, his son,
Vishnu Dikshit. (the defendant’s father), succeeded to the management,
and on the latter’s death, his son, the defendant Vasudev Dikshit, succeed-
ed. During [289] Moreshvar Dikshit's’ management, he gave 123
villages out of the 28 saramjam villages to one Balkrishna Dikshif,
(a representative of the third branch of the family). With respect to those
121 villages an award was passed between the plamtlff and Balkmshna
leshlt 8 son.

The plaintiff contended thab the defendant and his father and ‘his
grandfather before him were trustees on behalf of the plaintiff and his
ancestors. He alleged that he had received from them the income of the
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saranjam up to the year 1864-65; that after the death of tha'defendant’s
father he had received the income from the defendant. The defendant,
howaever, faiied to furnish a.ccounts, and the plaintiff became suspwlous
Heo now claimed to recover possession of the saranjam, which stocd in his
grandfather’s name, and he claimed accounts from the year 1864- 65.
The suit was filed in July, 1885.

The defendant pleaded (inter alia) thas the nlalntlﬁf 8 sulb was barred
by limitation and by the provisions of the Pensions Act {XXIIT of 1871);
that the defendant and his ancestors were the owners of the property,
and not trustees for the plaintiff, and that the plaintiff had recelved his
share of the revenue of the villages.

The Subordinate Judge found that the defendant and his ancestors
ware nof; frustees of the villages for the plaintiff, but might be regarded as
trusbees of the plaintiff's share of the revenue of theé villages, and held that
the plaintiff’s claim to recover possession of the villages and of his share
in the revenue thereof for a longer period than slx yvears before the filing of
the suit was time-barred.

Agaiost the decree passed by the Subordma,te Judge the plamtlﬂ"
appealed to the High Court. :

The facts of the case, in addition to t-hose stated above, appear from
the arguments of the counsel and the judgment of the High Court.

Latham (Advocate General), with Manekshah Jehangirshah and Maha-
dev Vaman Bhat, for the appellant (pla.mtlﬁ) —The plaintiff is the lineal
descendant of the grantee of the sarawjam. The beneficial ownershlp,
therefore, belongs to him, and he is entitled [250] to recover possession.
There were originally three branches of the family, and one-third share of
the income of the saranjam belongs to each branch. The plaintiff's
grandfather entrusted the management to defendant’s grandfather, when
he went on a pilgrimage. In 1833 she plaintiff’s father Jagannath went
to Benares, entrusting the management to defendant’s grandfather,
Moreshvar. Since then the defendant’s branch of the family hasg bad
management as trustees. We frequently asked that the management of
the saranjam should be restored.to us, and the Government in - the year
1866 finally referred us to a Civil Court.  There was an award made in a
suit which we then filed, but ultimately the High Court held that we
could not get any relief, as the defendant was theu a minor, and his
guardian had no right to represent him in the arbitration. This was
decided in 1872. After that nothing was done £ill 1885, when the present
suit was filed. Ramchandra Maniri'v. Venkatrao (1) decides that it is the
Government that determines how saranjams ave to be held and inherited.

There is no question as to our having received one-third profits. - I
submit that we are entitled (1) to sole management, or at leass (2) to joint
managemenb with other sharers, and (3) to obtain accounts for more than
six years and for at least twelve years, the frust being admitted. We
have only had sums paid on a.ceount which we have been asking for sinee
1865.

Shantaram Narayan, for the respondent—The plaintiff’s cIa.im ig
barred by limitation. Waerely on an arrangement by virtue of which we
are in management. Between the years 1827 and 1834 the plaintiff’s
father was not in:sole management, and he had management only- for a

(1) 6 B, 598.
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time. Apart from limitation, we rely on : Shankar Baksh v. Hardeo
Baksh (1), as  showing that the Court cannot interfere in a case like the
present,

At any rate, our possession has been adverse since 1858, when the
plaintiff attempted to recover possession from us—Shankar Baksh v.
Hardeo Baksh (1). If the plaintitf was entitled to the right he seeks, he
ought to have asserted his title in 1858, or at least in [251] 1866, and he
having failed to do so, his claim ig time-barred. The plaintiff can demand
accounts of only three years previous to the institution of the suit.

Latham, in reply.—We do not rely merely on our name being
entered in the Government records. We are the real saranjamdar. A
saranjam is an impartible estate descending lineally. The Privy Council
case, Shankar Baksh v. Hardeo Baksh (1), relates to vpartible property,
and is inapplicable to saranjams. The right of a saranjamdar cannot be
‘barred while the right to saranjam remains. Even the grant of a vatan
cannot divest the right of management thereof— Bhimaji Balvant v.
Giriapa Timapa Desas (9). Our position as saranjamdar was never denied..
The trust being practically admitted with respect to one-third share of the.
profits, there is no limifation at all to the claim for accounts.

JUDGMENT.

TELANG, J.-—This suit was instituted by the plaintiff for the pur-
pose of recovering possession: of cerbain. saromjam villages from the
defendant, and for payment, after taking accounts of the rents and
profits of thosa viliages, of the balance remaining due to the plaintiff. It

.is admitted that the plaintiff is entitled to a third share in the villages in

question, and that he has received payment from time to time and down
to within a very recent period, of divers sums on account of such share.
But the defendant contends, first, that the plaintiff never was entitled to-
the exclusive possession and management of the vxllage ; secondly; that
he (the defendant) has for many years past been in actual possession and
management, and entitled to such: possesswn and management by virtue
of an arrangement between all the sharsrs in the v1lla.ges and, thirdly,
that, in dny event, the plaintiff’s clalm to such possessmn and enjoyment-

"is barved by limitation,

- Now the-earliest document in the case is Ex. 5, dated 1798, the
original sanad, under which the present villages were granted by the
Peishwa in lieu of certain others which had before been granted by the
Scindia. That grant is made to Ramechandra Dikshit, a direct ancestor
of the plaintiff, and the defendant is only a collateral relation of the-
grantes. In 1818 that grant is directed by Captain Briggs (Ex. 23) on
‘behalf [252] of the East India Company to be continued to Ramechandra
Dikshit, as before. [His Lordship then referred to the evidence in detail,.
and continued :—] In 1858, however, the plaintiff made an lattempt fo-

. recover possession and management of the jaghsr through the Revenue

Deparbment, and on the 9th March, 1859,the Oollector of Khandesh
writes to the Revenue Commissioner stating that Moreshvar had been in
management since 1836 and deprecating any change in this respect.  The
final order on this proceeding is apparently made on the 23rd January,
18686, when the plaintiff is informed that actual possession can only be-
obtained through the Civil Court and that the Executive Government can-
not help him in that matter. A review of all these documents taken:

()16C. 897, : : (2) 14 B. 82.
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together shows that the right of management of the jaghir has always
been regarded as belonging to the plaintiff's branch of the family ; that it
has never been claimed as of right, although for some time and under
special circumstances it has been actually held, by the defendant’s branch ;
and that although the revenue officers of Government desired at one time
that Moreshvar, whe had been actually managing for many years, should
continue in such management, they have finally decided that the question
of the right of possession was not one for them to adjudicate on, and
that, therefore, they must refer the plaintiff to the Civil Courts for a
determination of it. ,

Is follows from this that plaintiff’s claim to possession and mannge-
ment of the jaghir villages must be allowed, unless the defendant can
succeed in making out one or other of the defences he has set up. The
defence based on the decision of this Court in Ramchandre Mantri v.
Venktrao (1) cannob be sustained. The rule there laid down is that it is
for the Government to determine how saranjoms are to be held and

inherited, and that if the Civil Courts-had jurisdiction over claims relating:

- to sarangams, they would be bound to determine such claims according to
the rules laid down by Government.” But as in the present case the
Government has in its final order left the matter to be decided by the
Civil Courts, the suggestion—ior it is nothing more—made by the Collsctor
of Khandesh in Fix. 246 is not one to which the Court is now in a position
to give effect, and, [253] on the other hand, the Court must determine
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the claim aceording to the rules eontained in the earlier exhibits to which -

veference has already been made—especially in Ex. 25.

The second ground of defence, indicated in Mr. Shantaram’s argument
for the defendant, also fails. There is no evidence whatever to show
that the defendart has obtained the right of management by virtue of
any arrangement among the members of the family entitled to share in
these jaghir villages. It was said; no doubf, that this absence of
.evidence is due to the other sharers not being made pariies to the suit.
But it is to be remarked that there is no reference in the written
statement, nor in the judgment of the Court below in favour of the
defendant, to any such arrangemens, and the eircumstance thab the other
sharers were not made parties to the suit eould notin any way have
prevented the defendant from adducing the evidence of those sharers
themselves, as well as any other evidence he might bave desired, to
prove the arrangement, which was only suggested for the first.time in
argument in this Court. , :

~ The third ground of defence is the important one, and it'is on that
that the Court below decided in favour of the defendusnt, bolding that the
“ plaintiff's suit to recover management of the property must'be regarded
to be barred under arb. 124, or 143, or 144 of Sch. II of the Limitation

Act”' There is no doubt that in 1866, as above pointed out, the - -

plaintifi was finally told that Government could not help him to obtain
possession of his jaghir, and, therefore, if the. claim is one to which
limitation applies, the plaintiff is barred, because his present suit is
instituted after more then fwelve years had elapsed:from the order in
1866. But the claim here i a peculiar one. It is admitted—in fack, if
ig the case of the defenddant in his written sbatement—that the plaintiff
has all along been receiving his share'of the rents and profits of the

(1) 6 B. 598.
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villages, and, therefore, the beneficial right in the villages and their
produce is clearly not barred. And the question is whether that being
80, the mere right of possession and management can become barred.

In Shankar Baksh v. Hardeo Baksh(1), the Privy Couneil had [254}
to deal with a somewhat similar interest in immoveable property. The
rlghb there claimed is described in their Lordships’ judgment thus :-—

‘that the family was still to have a sole head to it, and that he would
take the title of talukdar, and have the management of the property,
and though he would be accountabls to his brothers, the younger
branches, for certain shares of the profits, yet the property was still to
be held in one hand as an entire estate ; and that they could not displace
the head of the family from that position.” This description applies with
almost perfect accuracy to the estate here claimed by the plaintiff. The
main difference is that the plaintiff here claims it by virtue of the form
of the grant and long usage recognized by the orders of Government;‘in
the case before the Privy Council it was claimed by virtue of certain family
arrangements. The Privy Council there, after setting out the description
above quoted, procesded to observe that it is extremely difficult to
understand what sort of an estate that would represent. . . Such an
estate is entirely foreign to the common Hindu law of Oudh. Nor is
any such thing apparently contemplated by the Oadh Estates Aet.,” "They
did not, however, in that case actually decide whether such an estate could
legally exist. In the case of property held on the ordinary tenures, there
would, no doubs, be great difficulty in holding that such an estate could
legally exist. Bub here it'is to be remarked, in the first place, that both
plaintiff and defendant apparently allege that such an estate does, in fact,
exist, each claiming that it belongs to himself, though each claims acqui-
sition on different grounds. Secondly, it is important to note that a
saranjam is ordinarily impartible and descends entire to the eldest repre-
sentabive of the past holder, and accordingly, in the documents to which we
‘have referred the officers of Government evidently contemplate that the
saranjam villages should be held and managed by one man only, subject
to the liability to divide the profits with the ofher members of the family..
And Ex, 216, dated in 1859, in speaking of the saranjam as being one
o be continued fo the Dikshit family in the name of Narayan Jagannath,
again sesms o point to the same conclusion. If so, it would ba difficult
to say that, having regard to the conditions of the saranjam tenure,
[255] such an estatoas is here in question is “quite foreign” (in the
words of the Privy Council) to the law prevailing in this Presidency.
And, again, if it is recognized by the law, it would bs impossible to say
that it does not fall within the term °‘interest in immoveable properby ”
used in art. 144 of sch, IT of the Limiftation Act. And if it is an interest
in immoveable property, i is guite manifest that the enjoyment of that
interest by the defendant in this case has been adverse to the plaintiff’s
rights, at all-events from the 23rd of January, 1866, Wmch is more than
twelve years before the mstltublon of this suit.

From these considerations it would seem to follow tha.b the pla.mtlff’
claim as regards possession is barred. It may be that this result is not -
the one contemplated in the order of January, 1866, (Ex.153), and that
it frustrates the infentions of Government, which are of special authority
in regard to saranjam estates: DBubt while it is open to Government 'to

{1) 16.C. 397 (404, 406).
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axorcige its own a.uthority, whatever it may be, in regard to these parbi-
cular samnjams in the form in which the case comes before the Court—
ag a case raising the question of a right to ‘possession of immoveable
property upon a certain tenure recognized by the law and by the constituted
authorities—the Court must hold that such a right is one to which ik
cannot after fhis lapse of tlme give eﬂect in consequence of the law of
limitation.

In the view above expressed it is not open bo bhe plaintiff to claim
to be placed in possession and management of the VJILJ, ges jointly with
the defendant. If the condition of the tenures requires’ sole management
by one person, that condition must be held to pass with the tenure, even
though the tenure has passed out of the hands of the lawful holders by
adverse possession. The general rule, that persons beneficially entitled:
to shares in an estate are entitled o partition of it, is excluded from appli-
cation to the villages here in question—and the same considerationg which
exclude that rule disentitle the plaintiff to joinf management. That being
our opinion, it is unnecessary to consider whether joint management
could, in any event, have been decreed under the present prayér of the
plaint, and without the other sharers being made parties to the suit.

[256] The defendant’s possession, however, belng admlthedly one for
management and subject -to the rights of the sharers fo. receive their
respective shares in the profits of the villages, must be held to be - the
possession of a trustee of such profits. The defendant in possession
vnder a claim to manage the saranjam as representative of the family
stands in a very different position from the defendant in such cases as.
Harmukhgauri v. Harzsukhpvasad (1) and is not entitled to the benefit of
the rule of limitation laid down in those cases.  In Shanker Baksh v.
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Huordeo Baksh (2) already cited, and also in the case of Pirthi Pal Singh vi -

Thakur Jowahir Singh (8), which is referred to in Liord Hobhouse's judg-
ment in that case, the sharer in possession is deseribed by the Privy
Council as a trustes. And there is no reason why he should not be regard-
od ag holding the profits on a “ specific trust” within the meaning of the
Limitation Act. The evidence in this case is cerbainly not inconsistent
with such a conclusion, but so far as it goes is rather in harmony with it.
‘In this view, it is the right of the plaintiff to have an account taken of
the 'management of the villages by the defendant, and there is no limit to
the period over which the account should extend other than the limit
stated in the plaint, namely, 1864-65, down to which year the plaintiff
admits the accounts to have been made up and adjusted. - C

The decree of the Court below must, therefore, be confirmed as
regards the refusal to give possession:to the plaintiff, but must be varied
ag regards the other part thereof, by directing an account o be taken of
the rents and profits of the jaghir villages in question, and payment to the
plaintiff of what shall be found o bhe due in respect of ths plaintiff’s share
on taking such account, after making all just ailowaneces. Costs in
proportion, :

Decree vam’ed.

(1) 7B, 191. L5 (2) 160.997. . (3) 14 LA, 87=14 C, 498
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