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their interests, and the mortgagee has chosen to recognize that partition

as shown by his allowing two of them to redeem their two-third shares .
and by giving them possession. The plaintiff’s right to redeem his one-third

is, therefore, perfectly distinet from the former transaction, and thers is no

longer any joint account to which the sums D&ld on the former oceasion

can be credited.

We must, therefore, vary the decree by disallowing Rs. 189-13-4
which the District Judge has allowed the plaintiff in taking the account by
way of set-off, and substituting the sum of Rs. 570-10-8 for the sum of
Rs. 380-12 found due by the plaintiff by the District Judge and as a peces-
sary consequence disallowing mesne profits. The time for redemption to
be extended to three months from the date of this decrse.. Appellant to

have his costs of this appeal in proportion. Parties to pay their own costs
in the Courts below.

Decree varied.

15 B, 189, .
APPELLATE CRIMINALL.
Before Mr. Justice Birdwood and Mr. Justice Parsons.

QUEEN-EMPRESS v. ABAJI RAMCHANDRA.* {8rd September, 1890.]

Penal Code (Act X1,V of 1860), s. 475 —Possession of papers daaring counterfeit marks

or devices—Charge under s. 475 how to be framed— Misdirection— Hvidence—
Forgery. an

During the course of a police investigation into a complaint of theft, the house
of the accused was searched and a buundle of papers, aboub 58 in number, were
found which were alieged to be forgeries or preparations for forgeries. The aecused
was thereupon committed to the Court of Ssssion on a charge under 8. 475 of the
Indian Penal Code. A few days before the trial of the accused the [1907 police
searchad the house of one Shivlingapa, who was a witness for the defence, and
there discovered a batch of suspicious papers which were produced at the trial,
and put in as evidence against the accused. The accused was convicted of the
offence under 5. 475 of the Indian Penal Code and sentenced to transportation
for life.

Held, reversing the conviction and sentence, that the suspicious papers found
in Sbivlingapa’s house were not admissible in evidence against the accused.

Held, further, that the Judge’s direction to the jury regarding those papers,
that they established a connection between the accused and many of the witnesses
belonging to the same facbion. and that they showed the extent to which the
practice of forgery had gone in the village, and that in this way they were relevant
to the question of guilty knowledge and mtentlon——was a misdirection which
prejudiced the accused.

In the trial of an accused person on a charge under s. 475 of the Indian Penal
Code, the charge should be so framed as fo specify distinctly that part of the
‘section which is applicabls to the case, and should distinctly specify the parti-
cular papers bearing a counterfeit mark or device which the accused was alleged )
to have had in his possession with the intent mentioned in the section.

v

APPEAL from the conviction and sentence recorded by Dr. A, D.
Pollen, Sessions J udga of Belgaum, in. Queen-Empress v Aba,]z Bamchan-
dro.

-In consequence of a complaint by one Nagapa, chargmg the aceused
Abaji Ramchandra with theft of a stamp paper, the police searched the

* Criminal Appeal, No, 235 of 1890,
1198



VIIL) QUEEN-EMPRESS v, ABAJI ' RAMCHANDRA 18 Bom. 192

house of the accused at Mugli on the 18th August 1889. They diseovered
a bundle of papers, about 58 in number, including the missing stamp
paper, in a cupboard in a central room of the house. Most of these papers
were alleged to be forgeries or preparation for forgeries.

The accused was thereupon committed for trial to the Sessions Courb
ab Belgaum on the following charge:—

" That be on or abous the 18th day of August 1889 was in possession
of Exs. 1 to 5 (and other papers shown to him) upon which the seal and
writing of the Desai of Wantasauri had been counterfeited with intent to
forge a valuable security and thereby commltbad an offence under s. 475
of the Indian Penal Code.”

On the 28th of April 1890,—that is, a few days before the commence-
ment of the trial of the accused,—the police having [191] received an
anonymous petition searched the house of one Shivlingapa, a. witness for
the defence, and found there a bateh of suspicious papers, about 128 in
number. These papers wera produced al the $rial and put in ev1dence
against the accused.

The Sessions Judge, in hxs charge to the jury, made the following
remarks with respect to these papers :—

* T must next call the jury’s attention to the bundie of papers found
on the 28th April lagt in the house of Shivlingapa. It is not pretended
that they were found in possession of the accused, bub it is urged that
they establish 2 econnection between the accused and many of his wit-
nesses belonging to the same faction, and that they show the extent to
which the practice of forgery has gone in the village of Mugli, and that
in this way they are relevant to the question of guilty knowledge and
mt:entlon

“ T feel it impossible to shut out evidence,on this branch of the case,

a3 it seemed to me of the ubtmost importance, in connection with the

aceused’s guilb or innocence, to ascertain the truth if possible, This has
groatly lengthened aund complicated the enquiry, but the case would have

been incomplete, had not this new discovery been thoroughly investigated.
* . * k3 *

“ Thege i)apers must ba carefully e\Xa,mined by the jury, as some of
- them undoubtedly throw much light on the connection of the different

partios concerned and on the case generally.

* Only those papers bearing directly or .indirectly on the present case
have been read out to the jury, but there are a nuwmber of ‘other papers,
more or legs suspicious,.in the bundle found in Shivlingapa's house, and
they are all filed in this case and are laid before the jury.”

The accused was found guilty of the offence charged under s. 475 of
the Indian Penal Code, and sentenced to transportation for life,

“Court,

Bransor (with him Manekshah Jehangirshah), for the accused ——The
documents found in Shivlingapa’s house are not [182] admissible. in:
ovidence against the accused. They have no bearing whatever on the
main question whether on the 18th August 1889 the acecused was or was
nob in possession of papers bearing counterfeit seals or devices with
the intent to commit forgeries. ‘Fhe Sessions Judge bas misdirected the
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jury on this point, and the misdirection has prejudiced- the accused. .
The charge proved against the accused is, moreover, exceedmgly vague.
It does not specify the partlcular papers which the accused is alleged to
have had in his possession with intent to commit forgeries.

Shantaram Narayan, Government Pleader, for the Crown i—

The papers found in Shivlingapa’s house were admitted in evidence to
show that the witnesses for -the defence were themselves implicated in
forgery. I cannot say that they are relevant to the gquestion of guilty
knowledge. FEven if these papers be excluded from consideration, there is
enough material on the record to sustain the convietion. There should at
least be a re-trial—The Queen-Empress v. O'Hara (1). '

JUDGMENT.

: BIRDWOOD, J.—The accused was tried for an offence, under s. 475
of the Indian Penal Code, in respect of certain papers found in kis possession,
on the 18th August 1889. He was commitited for trial in November 1889,
and the trial commenced in the Court of Session on the 1st May 1890.
On the 28th April 1890 certain papers were found in the house of Shivlin-
gapa, one of the witnesses for the defence, and these papers, some of which
are alleged to be forgeries, were tendered at the trial as evidence for the
prosecution, and the Sessions Judge admitted them as evidence against
the accused. In the record of his charge to the jury we find the following
directions with respect to these papers:—

“ The ]ury'musn further bear in mind the circumstances attending
the sale and delivery of possession” (thah is, of the house in which the

~papers were found in Augusb 1889), “the persons who were said to be

present on- the two oceasions, and their connection with the accused and
also their connection w1th the suspicious documents subsequently
discovered by the police on  the 28th April last.*

[193] “ I must next call the jury’s a,ttentlon to the bundle of papers
found on the 98th April last in the house of Shivlingapa. It is not
pretended that thev were found in possession of the accused, but it is
urged that they establish a connection between the accused and many of
the witnesses belonging to the same faction, and that they show the extent
to which the practice of forgery has gone in the village of Mugli, and that
in this way they were relevanb to the question of guilty knowledge and
intention, . o

* * ES % %

“ Phese papers must be carefully. exammed by the'jury, as some of
them undoubtedly. throw much light one the connection of the dlfferenb
partles concerned and on the case generally

Only those papers bearmg directly and mdlrectlv on the
present cage hive been read out to the jury, but there are ia number of
other papers, more or less susplclous in the bundle found in Shwlmgapa S
house, and they are all filed in this case and are laid before the jury.’

" Wo are clearly of opinion that the papers in question ought never to
bave been admitted .in evidence, and - that . the Judge’s directions to the

- jury regarding them are wrong and musk- necessamiv have prejudiced the

accused. . The digeovery in April, 1890, of certain suspicious . documents.

in hhe possessxon of a person’ whose only connecblon with the accused is

(1) 17.C. 642.
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that he is called as his witnessand is alleged to belong to:the same faction, 1880

éau ba no evidence against the accused. The circumstance that forgery gap./ 8

was ecommon in the village, and that Shivlingapa was in April, 1890, ia;  — "

possessxon of forged documents, cannot rightiy bs regarded as determining,. APPEL-

in any way, the guestion whether, on the 18th August 1889, the accused; LATR

was in pogsession of the documents then found in his house with such CRIMINAI»

intent as is contemplated in s. 475 of the Indian Penal Code. C e—
~The charge framed in tbis case is’ far too vague. It imputes to the 18 B. 8%

accused the possession.. of Hxs. 1 to § and other papers. The “ other:

papsers” referrad to comprise no less than 53 documents ‘which were pub

in at the trial. From a charge so framed the accused could not have

learnt what case he had to meet, [194]. except as regards the HFxs. 1

to 5. The chargs should have been framed in the terms of that part ot

8. 475 of the Iadian Penal Code which was applicable to the case, and:

should have distinetly specified the particnlar papers bearing a counterfeit

mark or deviee which it was alleged that the accused had in his possession

with the intent mentioned in the section. Evidence should then have been

admitted in respect of those papers alone. We reverse the conviction

and sentence and order that the accused be re- med bv the Court of

Bessions with a new jury. :

. Gonthzon and sentence reuersed and re- zrml ordered

15 B, 194.
APPELLATE CRIMIN %L

Before'Sir Charles Sargent, Ki., Chief Justzce, Mr Justwe
; Birdwood: and Mr. Justwe Parsons

QUEEN-EMPRESS v. KHANDU VALAD BHAVANI
L [23rd September, 1890.]

Indmn Penal Code (Aet XLV of 1860}, s. 307 —Atiempt to m%crde"r—Murder.

The accused struck the deceased thrae blows on the head with a stick, with
the intention of killing him. The deceased fell down senseless:on the gtound
The accused, believing that he was dead, set fire to the hut in which he was lying,
with a view to ramove all evidance of the crime.. The medical evidence showed
that the blows struck’ by the accused were nat likely to cause “death, and
did- pot cause death, and that death was really caused by injuries from bummg
when the accused set fire to the hub,

Held (PARSONS, J., disseanting) that the accused was gutlt;y fof abtempt to
tnurder under s. 307 of the Indian Penal Code.

- Per PARSONS, J. —The accused was guilty of murder uader s. E302 of the
Indmn Penal Oode - e

THIS was a reterence, under 8. 374 of the Code of Ommma.l Ptocedure
{Act X of of 1882), for conﬁrma,tlon of the sentence of death passed on
the accused. g

The accused struck his father-in:law t;hree blows on the head w1th 4
stick, with the inteation of killing him. . He fell down senseless on the
ground.. The accused, thinking that be was dead, put under his head a
box of firewood, and set fire to the hut, in -which he was lymg. with the
mten(non of removwg ‘all evideunce of the crlme D VR ERN

—

* Ganﬁrmabmn Case, No. 12 of 1890,
0131
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