. ) . ‘ . /
YIIL} © 7 RAOJI v. BALA T T 15 Bom. 136

practised on [135] the head of the family, who is her rightfal ‘guardian
and protector, with whom she lives, and to whom she musb look for main-
tenance, and if he has assented to her taking a proper person in adoption,
‘then tha.b son takes the estate of the widow’s lats husband. Possibly
there are, as Mr. Myne admits {idem), passages in the judgments of the
Privy Council from which conclusions may ba'drawn contrary to such a.
proposition. There are passages in. West and Biihler’s Digest, which,

takon alone, might seem to show thas the consent of all the co-parceners

would be necessary (see e. g., po. 959, 968, 971, 989, 999, 1001, 1007).
But the general effecs of all the authorities collected in the Digest and of
the dicia of the Privy Council isin favourof the doctrine that, if shere is a
father-in-law alive, and he is the guardian of the widow, and -no fraud is
practised on him, his sole assent is sufficient, whatever may be the
motives of the widow, or the effect of the adoption on the undivided
kinsmen.

In the present case, thersfore, tha plaintiff’s adoption must be upheld,
-and he is entitled to the partition claimed in the plaint. Regarding the
detalls of the parfision I coneur with the judgment just delivered.

Decree varzed.

15 B, 128.
APPELLATE CIVIL.
Before Mr. Justice Birdwood and Mr. Justice Candy.

Ra0J1 AND OTHERS (Original Plaintiffs), Appellants v. BALA
(Original Defendant), Respondent.* [8rd July, 1890.]

Lzmztatzm—Lzmzmtzon dct XV of 1877), arts. 131, 62—Suit fo establish title to
o share in an annual allowance and also to racover arvears.

A suit by a co-sharer to establish his title to a share ‘in- an annual allowance
received by the defendant from Governmant is one falling under art, 131, and
not 144, of the second schedule of the Timitation Act (XV of 1877).

The plaintiffs sued to establish their title to a half share in the deshmukhi
allowance annually received by the defendant from the Mamlatdar’s treasury,
and also to recover six years’ arrears. Both the lower Courts found that the
plaiatiffs had not received their share of the allowance at any time within twelve
years befors suit, and, sherefore, rejscted the plaintifis’ claim as time-barred,

[136] Held, in second appeal, that the plaintiffe’ claim for a declaration of
their tisle to the allowance was governed by art. 131 of the Limitation Act (XV
of 1877), under which article'it would not be barred by the mere fact of the.
plaintiffs’ exclusion from enjoyment of their share for twelve years before suit,
unless it were showa that such exclusion was the result of refusal made upon a
demand. The period of twelve years provided by that article would run from

" the time when the plaintiffs were first refused the enjoyment of the right. -

_ Held, further, that the claim for arrears of the allowance fell under art. 62 of
the Limitation Act (XV of 1877).

Held, also, that if the claim for a declaration of title to t.he allowa.nce were
barred, the clalm for arrears would also be barred,

‘[R., 92 M. 351 (352); 26 M. 291 (318) ; 5 Tnd. Oa&. 615=7 M.L.T. 278 (280) ; 8 Ind,
Cas. 512 (514) =21 M.L.J. 21=9 M.L T.3; 15 Ind. Cas, 394=15 O C. 111;9
M.LJ. 57 (39) ; Gons., 31 B. 349 (353) =12 Bom. L.R. 157 =5 Tnd, Cas. 869. 7

* Specia.l Appea.l No, 488 of 1889.
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SECOND appeal from the decision of W. H. Crowe, Dlstrlct Judge
of Poona, in appeal No. 231 of 1887 of the district file.

The plaintiff sued for a declaration that they were entitled to a half
share in the deshmukhi cash allowance received by the defendant from the
Mamlatdar’s treasury, and to recover Rs. 84 on account of arrears for the
six years preceding the institution of the suit.

The defendant disputed the plaintiff’s title to the cash allowance,
and contended that the suit was barred by limitation,-

The Subordinate Judge found that the plaintiffs had a share in the
allowance, but bad not received their share of it at any time within twelve
years before suit.

He, therefore, rejected the claim as time-barred under arts. 131 and
132 of the Limitation Aet XV of 1877.

On appeal the District Judge was of opinion that the case was-
governed by art. 144 of the Limitation Aect, and as the defendant had
been in exclusive enjoyment of the cash allowance for upwards of twelve
years before suit, the claim was barred by limitation. He, therefore,
confirmed the decree of the Subordinate Judge.

Against this decision the plaintiffs appealed to the High Court

Daji Abaji Khare, for appellants —Article 144 of the Limitation Act
(1877) does not apply. This is not a suit for nossession of immoveable
property. It is one to establish our right to a hakor allowance, and,
as such, falls under art. 131. Under this article time begivs to run from
the day when a demand is made and refused. In this case there never
has been a refusal of our [137] claim. There is rather an admission of
our right. It is admitted that wWé arein possession of certain lands in
lieu of our share of the 7iak. The Courts below have entirely omitted to
consider when our demand was firstrefused. Time would run’ against us
from the date of the refusal-—Chhaganlal v, Bapubhai(l); Harmukhgauriv.
Harisukhprasad(9) : Kali Kishore Royv. Dhununjoy Roy (8); The Ramnad
Zamindar v. Dorasams (4).

Ganesh Ramchandra Kirloskar, for respondent.—Article 131 of the
Limitation Act has no application to a suib by one co-sharer againsh
another for his share of an allowance received by the latter from Govern-
ment, It applies to a suit as against the person primarily liable to pay
the allowance. Plaintiff bas been out of enjoyment for more than twelve
years. His iitle to the allowance is, therefore, barred by limitation. If
his title is barred, his right to recover arrears is also barred. See Rais?
Manor' v. Desai Kallianrai Hukmatra: '5); Madvela v. Bhagvanta(6) ;
Chhaganlal v. Bapubhai(1) ; Ramchandra.Narayan v. Narayan Mahedev(T),

JUDGMENT.

BirpwooD, J.—We are unable to .agree with the District Judge
that art. 144 of seh. IT of the Limitation Act of 1877 is apphca.ble to the
present case. That article is appllcabfe to suits for the ‘‘ possession of
immoveable propeity or any interest in immoveable property not otherwise
specially provided for ’ by the schedule. In the present case, the plaintiffs

ask (1) for a declaration of their right to a half share of certain moneys

(1)5B.68.  (2)7B.I9L ()8 C. 28,

(4) 7 M. 341. (5) 6 B.H,C.R., A.0J.56. / = (6) 9 B.H.C.R. 260. -

(7)'11 B. 2186,
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roceived annually by the defendant on account of a deshmukhi allowance
from the Mamlatdar’s treasury ; (9} for a decree for the payment of Rs. 14
per annum in future years in respect of the said allowance-; and (3) for
a decree for the navmenh of Rs. 84 in respect of arrears of the said
allowance due for six years preceding the suit. Now, no doubt in the

several Statutes of Limitation which have been passed by the Indian ’

Liegislature, heveditary offices have been troated as immoveable property,
a8 is pointed out by Melvill, J., in Chhaganlal v. Bapubhai (1); but Act XV

“of 1877 [138] provides also *specially ”’ (in art. 131 of seh. IT) for a:

suit “to establish a periodically recurring right.” Aet IX of 1871
contained a similar provision, which was referred to.in Chhaganlal v.
Bapubhai (1) as being applicable to a claim against co-sharers to share in
a hak. In Keshav Jagannath v. Narayan Sakharam (2), the opinion was
expressed that arb. 131 of sch. IT of the Act of 1871 was rightly applied
in Chhaganlal's case to a claim of thut nature. In the judgment which
Mr. Justice Candy has prepared it is pointed out that it is not strietly
correcht to say that art. 131 of the Aet of 1871 was applied in Chhaganlal's
case ; but it is clear that the learned Chief Justice and Mr. Justice Candy,
who decided Keshav Jagannath v. Narayan Sakharam (2), held that ariicle

to be applicable to a suit against a co-sharer to establish a pericdically

recurring right. That being so we musthold that art. 131 and not arh. 144
of sch. IT of Act XV of 1877 applies to the first praver contained in
the plaint. The period of twelve years provided by that article runs from
the time wheu the plaintiffs were ‘* first refused the enjoyment of the
righs.”  The lower appellate Court should have considered the question
whether the plaintiffs ever demanded from the defendant (as alleged in the
pla.int) the enjoyment of the right and when they demanded it for the first
time and were refused it (¢cf. The Ramnad Zamindar v. Dorasams (3)),

No quest‘.lon of limitation, apart from that arising with reference to the
prayer for declaration of right, arises with reference to the second prayer
in the plaint. As to the thlrd prayer, the plainiiffs candot succeed if
their claim for a declaration ig barred. If it is not barred, then the third
prayer would fall under art. 62 of sch. I1 of the Act. With reference to
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the foregoing remarks, we refer the following lssue to the Iower appellate '

Court for trial :—

Whether the plamt}iffs praver for a declaration of right to share in
the deshmukhi allowance is barred by art. 131 of sch II of Act XV of
1877 ?

The finding to be cerfifisd w1t;h1n two months,

- [1893 CanDy, J.—1In this ease plaintiffs sued for a declaration that
bhey are entitled to a moiety of the deshmukhi cash allowance received by
the defendant every year from the Mamlatdar’s treasury, the said molety
amounting to Rs., 14 every year. They also claimed six years’ arrears
(Rs. 84). They alleged receipt of their half share up to a time ten years
prior to the institution of the suit, a demand then to a continuance of the
‘moieby, and a refusal on the part of the defendant, who wished to pay to
them one-third only, and & notice to the defendant in June, 1884, to pay
them their due half share. A

. Defendant denied the plaintiffs’ title, and plea,ded (inter alia) that the

cIa.\m was time-barred, the plaintiffs never having recexved any share of
_ the said a,llowa.nce The Subordinate Judge found that ** there is no doub

; (1) 8 B. 68. (2) 14 B. 236, . (3){7 M, 841,
. . _—
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that plaintiffs have a share in the said cash allowance. Plaintiffs
assert that they have a half share, while defendant says that they have a.
third share.” But the Subordinate Judge discredited the oral evidence
on both sides, that on the plaintiffs’ behalf to show that a share of the
allowance was paid to the plaintiffs within twelve years prior to the
suit, and that on the defendant’s side to show that the plaintiffs’ share in
the family was one-third, and net one-half.  On the documentary evidence
the Subordinate Judge held that there was a dispute between the plaintiffs’
and defendant’s ancestors for more than fifty years regarding the desh-
mukhi watan, and that the documents produced by the plaintiffs *' do not
show that plaintiffs used to get their share of the cash allowance at any
time within twelve years before the institution of the suit.”

As then the plaintiffs did not show that their right to receive a sha.te
of the deshmukhi allowance was refused at some period within twelve
years before the institution of the present suit, which related to a periodi-
cally recurring right, the Subordinate Judgs held that ‘‘ under arts. 131,
132, plaintiffs’ claim is time-barred.”

On appeal the Distriet Judge held that the article of the Limitation
Act which applies is No. 144, and that the plaintiffs having failed to prove
receipb of the allowance within twelve years, the suit was barred.

[130] The District Judge is wrong in holding that art. 144 of sch. II
of the Limitation Act of 1877 applies to the present case. That article
is applicable to suits for the possession of immoveable property or any
interest in immoveable property not otherwise specially provided for by the
schedule. No doubt the opinion wasexpressed in Chhaganlal v. Bapubhai(1),
that whebher under Act XIV of 1859 or under Act IX of 1871, such
allowances would be immoveable property, and that the period of limitation
for a claim by one sharer to recover arrears of his share from a co-sharer,
who bad received the allowance, would be twelve years; bub the Judge
who expressed that opinion (Melvill, J.j ruled in the later case of Harmukh-
gauri v. Harisukhprasad (2), that a claim for payment of arrears would be
limited to three years. Though the right which plaintiffs claim to the
money periodically pavable by the defendant to them would under the
Hindu law be nibandha, and would under that law rank for many pur-
poses with sthavar, or immoveable property, a different principle must
apply to sums realized and becoms payable, in the hands of him who has
realized them, to the intended recipient. See the remarks of West, J in
Morbhat Pumhzt v. Gangadhar Karkare (3).

The question then arises what article of the sch. IT of the Limitation
Act, 1877, applies toa claim made by one sharer in a cash allowance to
his share in the said allowance received from Government by the
defendant. By the rulings in Raiji Manor v. Desai Kallianras (4), and
Madvala v. Bhagvania (5), it has been established that the cause of action
to establish title and the cause of action to reecover arrears in the case of a
periodical payment are nob distinet and independent, and that when the
former is barred, the right to arrears is also barred. Those cases were under
the Limitation Act of 1859, and the suit was against the person or persons
by whom the right was payable. But the principle is the same, whether the
suit be against Government, by whom the allowanes is pavable, or againsti
tha eo-sharer, who receives the same from the Goversment treasury.

(1) 5 B. 68 ' (2) 7 B. 191, (3) 8 B. 234 (238).
(4) 6 BH.C.R.AC.J. 56.  (5) 9 B.H.C.R. 260.
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[141] Therefore, in the present case if the plaintiffs’ claim to establish
title is barred, so, too, the claim to recover arrears must be barred. If the
claim fo establish title is not barred, or if the plaintiffs have already
obtained a declaratory decres establishing their title, then though the
plainiiffs may not have received any payment for more than twelve vears
prior to tho institution of their suit, still the plaintiffs can always recover
arrears for the three years prior to their suit. This is the effect of the
ruling of this Court in Chhaganlal v. Bapubhas (1), explained bv the subse

quens ruling of Harmukhgauri v. Harisukhprasad (2).

In the latter case it was also ruled that art. 132 applies to suits
which are broughti by a ' hakdar’® against the person originally liabie for
payment of the * hak,’ and nob to suits by one sharer in a watan against
another sharer or alleged sharer who has improperly received (2 retained)
the plaintiff’s share of the ‘hak.’ This disposes of the mention made by
the Subordinate Judge in the present suit of art. 182, and thers is o reason
to differ from the ruling in the case just quoted, or fo follow the deci-
sion of the Caleutta High Cours in Hurmuzs Begum v. Hirdaynarain (3),.
where the point was summarily disposed of without argument.

In Keshav Jagannath v. Novayan Sakharam (4), it was remarked that
“in Chhaganlal v. Bapubhai, which was a suit against co-sharers, ar. 131
was applied, and we think rightly, in determining whether the claim to
share in the hak was barred.” This is not a stucbly aceurate description
of what was done in Chhaganlal's case. For, in that case the plaintiff
had previously obtained a declaratory decree establishing his right to a
" share in the allowance. Melvill, J., said (p. 71) : ** Artiele 131, sch. IT

of Act IX of 1871 requires a plaintiff, who seeks to establish a periodically
- recurring right, to bring his suit within twelve years from the date when
he was first refused the enjoyment of his right, - If such plaintiff were to
allow thiz period to elapse, without suing to establish his right, he could
not be allowed indirectly to accomplish the same object by brmgmg a suib
for [142] arrears falling due within the veriod of limitation. But while
this is the rule, which must be applied to cases in which a plaintiff must
establish his title, before he can ask for arrears accruing due under such
title, it does not appear to us that the same rule applies, when, as in the
present cage, the plaintiff has already in a former suit obtained a decrea
declaratory of his title. It is no longer rnecessary for him o establish his
periodically recurring right against any person who is bound by that
decree ; and this being so, we find nothing in the law of limitation which

can be construed into a restriction of the plaintiff’s right to recover the-

arrears falling due within the period of limitation "—held in that case to
be twelve years, but shown in the subsequent case of Harmulchgaurz v,
Harisukhprasad to be three yvears.

The question as to the applicability of art. 131 of <ch. IT of the
Limitation Act to such a case as the present one has never before been
expressly decided. In Chhaganlal's case, as shown above, the plaintiff
merely claimed arrears, having established his title in a previous suif.
In Keshav Jagannath v. Narayan Sakharam (4) the suit, as originally
. framed, was simply for arrears. By amendment of the plaint a declara-

tion of title was asked for ; but the Subordinate Judge beld that this was
unnecessary, and gave a decree. for the arrears only. On appeal the

(1)5B.68 . , L@ TB19L,
L@50.91 .. . . (4) 14 B. 936 (241).
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Disgtrict Judge held that title must be proved ; but he rejected the claim
under art. 223, sch. II, Limitation Act of 1877. On second appeal to
this Court the sole question argued was the applicability of art, 123 ; and
a8 this was found in the negative, the decres of the Subordinate Judge
was restored. In Harmukhgauri's case (1) the suit was filed for declara-
tion of title and for arrears. But the question as to what article
of the schedule would apply in regard to the claim for declaration of title
was never really raised, and the final decision of the High Court dealt
golely with the claim to arrears. In Desai Maneklal Amratial v. Desaz
Shivlal Bhogilal {2) in the head-note to the report. it is stated thas the
plaintiff brought this suit to establish his right to his share of the
allowance. -A reference to the record, [148] however, shows that the suit
was simply to recover the share for certain vears. In Dulabh Vahujsi v.
Bansidharrai (3) and in Morbhat’s case (4) the plaintiff had previously (as
in Chhaganlal's case) obtained a decree establishing his title.

Thus the question is whether the opinion expressed in Chhaganial's
case and repeated in the case of Keshav Jagannath v. Narayan Sakha-
ram (5), though not necessary to the decisions in those cases, ag to the
applicability of art. 131, is correct, that is, whether in the case of a
claim, to which the Limitation Act of 1877 is applicable, made by a co-
sharer to establish his title to a share in an avnnual allowance, it being
found as a fact that within fwelve years he has enjoyed no possession of
the right claimed, the claimant can rely on art. 131 of seh. II, and
can contend that his claim is not barred, so long as it is'not shown that
he was first refused the enjoyment of the right more than twelve years
prior to the institution of the suit.

In one view of the question, no doub$, art. 127 may be said to be
applicable, and under Act IX of 1871, the point would not be of much
importance, for under both articles (127 and 181) in the Act of 1871
limitation began fo run from the time when the plaintiff was refused his
right or share. Buf in the Aet of 1877 an important change was made in
art. 127, and limitation was made to run from the time when the exclusion
became known to the plaintiff. Were this article applicable to the present
cage, then possibly under the findings of fact recorded by the lower
Courts, we should be bound to hold that plamtlﬁs had been excluded to
their own knowledge for more than twelve yoars.

But art. 127 provides for a suit ** to enforce a right”’ (not.“to
establish a right ), and by this phrase is intended a claim to obtain
actual possession : ¢f. the terme of art. 132. Thus arl. 127 is meant to
apply tio suits for partition, whether the whole family property has
remained joint, or whether on a partition one portion has been lefb
undivided. What would bar the operation of art. 127 in the latter
dage would be a possession [144] of that portion conceded toand taken
by one of the sharers as the common property of himself and the other
sharers. (Of. remarks of this Court in Ramchandra v. Narayar (6)
quoting Dadoba v. Krishna (7)). Such a description does not apply o the
present case. The receipt of the allowance from Government by

defendant and by defendant’s father would not be an enjoyment implying -

the jeint right. The property in its very nabure cannot be joint. If
the plaintiff’s title- is proved, all that can be said is, that defendant

Mo
g

(1) 7 B. 191. (2) 8 B‘ 426. (3) 9 B. 111, " (4) 8 B. 234,
(5) 14 B. 236, (6) P.J. for 1886, p. 325, (7) 7 B. 34,
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raceives the. allowance every year under an obiigation, which amounts
o an implied contract, to pay over a certain share to the plaintiffs. As
the Subordinate Judge remarked, * this is not a partition suit.”
There may be many cases of such allowaneces, in which by alienation or
otherwise some ghares are held by persons not members of the joint family.
Article 131 is, therefors, applicable to the present ease ; and in thig view
of the matber a distinct finding is necessary by the Distriet Judge as to
whather the plaintiffs have been refused the enjoyment of the right and, if
80, when were they first refused. Mere absence of enjoyment is nob
enough. There must be an express repudiasion of the claim. Long
exclusion from enjoyment may be an evidentiary fact of great importance

in considering the question whether title is proved ; but as regards art. 131

of Limitation Aect, 1877, it has no force, unless it is shown that the
exclusion is the result of refusal made upon a demand. I concur, therefore,
in an order remanding the case to the District Judge for a finding on the

issue whether the claim is barred under art. 131 of the Limitation Acb
of 1877. .

Decree veversed and case remanded.

18 B. 143, _
(145] APPELLATE CIVIL.
Before Mr. Justice Birdwood and Mr. Justice Parsons.

VITHU ( Original Plamttﬁ’ No. 3}, Appellant v. BEIMA (Original Plaintiff

No. 2), Respondent. [15th September, 1890].

. Qivil Procedure Code (Act XIV of 1882), s. 367-—Procedure when rival parties claim to-
be the representatives of deceased plaintiff —Rival claimants cannot all be admitted
on the record as legal representatives of a deceased plaintiff—Appeal—A ppeal by one
plaintiff against another—Practice—Procedure.

Pending a suit for redemption, one of the plaintiffs died. Thereupon A
claiming as the adopted son, and B., as the daughter of the deceased, made separa.t.e
applications, under s. 365 of the Code of Civil Procedure {Act XIV of 1882), to be
placed on the record. The Subordinate Judge ordered both claimants to be
entered on the record as legal representatives of the deceased plaintiff, and pro-
ceeded with the suit. At the hearing, he found that A.’s adoption was proved, and
that B. was not the legal heir of the deceased. He, therefore, passed a decree
for redemption in A.’s favour. ‘

Against this decree B. appealed, making A. alone the respondent in the appeal.
The appellate Court held that B., and nct A., was the heir of the deceased. It,
therefore, passed a decree in B.’s favour and. against A. On second appeal to the
High Ceurt,

- Held, that the Bubordinate Judge could not, under s. 367 of the Code of Civil
Procedure (Act XIV of 1832), admit on the record both the rival claimants as

legal representatives of the dsceased plaintiff, or adjudicate by his decres between
their rival claims.

Held, also, that the appellate Court ought not to have allowed one plaintiff to.
appeal against the other, or to have decided the rights of different plaintiffs inter se.

" [F., 13 Iad, Cas, 564=451 P.R. 1912=139 P.W.K. 1912; R,, 16 B. 119; 27 B. 162.]

SECOND appeal from the declswn of M. H. Scobb District Judge of
Satara in appeal No. 159 of 1888 of the District File.

* Second Appeal, No. 958 of 1889.
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