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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayiey,' . ORIGINAL
- C1viL,
MuLil GovINDIl {Plaintiff) v. NATHUBAI HIRACHAND ' e
' (Defendant).™ [4th July, 1890.] ) ' - Ghit.ty’;

Contract—Assignment of contract—Suit by assignee of contract for damages for non- §.G.C.R.
delivery—Plea that assigment of contract was a sham—Sham assignment—Fraud 236,
~—Right of third party to question bona fides of assignment—Demand for delivery—

Contract Act IX of 1872, 3. 98. .

On the 25th December, 1886, the defendant contracted to deliver to the
plaintiff on the 26th May, 1887, one hundre{l bales of cotton at Rs. 196 per
candy. On the 28th February, 1887, the plaintiff assigned this contract to one
Khorsi Khetsi, and a few days afterwards, viz., Tth March, 1887, he became
insolvent. In his schedule there was no mention of this contract, or its assign-
ment, or of the receipt of any consideration for the assignment, A Khorsi Khetsi,
as the beneficial assignes of the contract, subsequently called on the defendant to
give delivery of the goods, and offered payment of the price ; but the defendant,
who was then aware of the plaintiff’s insolvency, refused, on the ground that
Khorsi Khetsi was not a bona fide assignee of the contract for value ; that the
" assignment was a sham, and was not intended to pass the beneficial interest in
the contract, A suit was then brought against the defendant by Khorsi Khetsi
claiming damages for breach of the contract. This suit was dismissed, on the
ground that the assignment of the contract was fraudulent. The plaintiff knew
of the dismissal of Khorsi Khetsi's suit in 1887, but had never himself made any
demand on the defendant for the performance of the contract. On the 6th
November, 1889, the plaintiff’'s petition in insolvency was dismissed for non-
- prosecution, and on the 18th November, 1889, Khorsi Khetsi re-assigned the
_contract to the plaintiff, The plaintif now sued the defendant to recover
damages for breach of the contract. e contended that his assignment to
Khorsi Khetsi, though in fraud of the Official Assignee and the creditors of the
insolvency, was not in fraud of [2] the defendant, and that by the dismissal of
his petition the parties, as to their rights and liabilities under the contract,
had been relegated to the position which they occupied prior to ths plaintiff's
insolvency. - .
Held, that the plaintiff was not entitled to recover damages from the defend- .
ant. There had been no demand for delivery by the plaintiff, or on his accouns,

. * Small Cause Suit No, 8924 of 1890. ’
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1890 a3 required by s, 93 of the Contract Act IX of 1872, Khorsi Khetsi had asked

JULY 4 for delivery as beneficial owner, but the property had not passed to him by the
: assignment ; and although the defendant would be bound to recognize an assignee

who could establish his title of full ownership in the contract, he was under no

ORIGINAL obligation to recognize Khorsi Khetsi when, as a fact, the benefioial interest in

CIVIL. the contract still remained in the plaintiff, with whom the defendant had
e originally contracted.

18 B, 1= In England, where there has been an assignment by deed, the assigned

Chitty's property passes by force of the deed, and it cannot be impeached at law by the

8. C.C. R, * assignor or by third pacties other than creditors, on the ground of its not

DO being a real transaction ; but where the assignment is not by deed, the true

246. nature of it as a sham may be proved. In India it is in all cases open to third

parties to show that such was the case.

[F., 27 M.L.J. 445=(1914) M.W.N. 717 ; Appl., 9,Bom.L.R, 462 (464) ; R., 12 Bom.LR.
822 (824) =17 Ind. Cas. 957; 16 O.P.L.R. 164 (167); 4 Ind. Cas. 233=5 N.L.R.
146 (149) ; 17 Ind, Cas. 39=6 S.L.R. 107.]}

CaSE stated for the opinion of the High Court by W. B. Hart, Chief
Judge of the Courb of Small Causes, Bombay.

“1. This suit was instituted on 1st April, 1890, to recover from the
defendant the sum of Rs. 756 as damages for the breach of a contract
dated 25th December, 1886, to deliver one hundred bales of good Bhavnagar
cotton at the price of Rs. 196 per candy on 26th May, 1887.

“2. When the case was called on for hearing before me on the 9ths
May, 1890, the plaintiff’s pleader, after stating the effect of the contract as
given above, stated the following additional facts in connection therewith.
The contract in question was assigned by the plaintiff to one Khorsi
Khetsi on the 28th February, 1887. Almost immediately thereafter the
plaintiff became insolvent, and on Tth March filed his petition and
schedule in the Insolvent Court. On 6th November, 1889, the patition was
dismissed for non-prosecution by the plaintiff, and on 18th November, 1889,
Khorsi. Khetsi re-assigned the contract to the plaintiff.

‘3, The defendant’s attorneys then raised the following defences :—
*** (a) The assignment to Khorsi Khetsi was fraudulent ; '

{81 “ * (b)) The insolvency and subsequent conduct of the plaintiff*
amounted to an abandonment of the contract, which was acquiesced in
by the defendant;

*“*{c) Denial of breach by the defendant;

**{d) The plaintiff was not ready and willing to perform his contract
by paying for and taking delivery of the cotton on due date;

“‘{e) Denial of damages.’ : ,

* Neither party asked to have any specific issue raised and determined
on these defences.

“4. The plaintif’s pleader in opening his case then read certain
correspondence that had passed between Khorsi Khetsi and the defendant
after the date of the plaintiff’s insolvency and before the due date of the

. contract, from which it appeared that the former, as the beneficial assignee
of the contract, had called on the latter to give him delivery under it, and
offered payment of the price, but the defendant had refused, on the ground
that Khorsi Khetsi was not a bona fide assignee of the contract for value. -
The plaintiff’s pleader then admitted that the assignment to Khorsi
Khetsi was fraudulent, and had bsen so held by thelate Second Judge of
the Court while acting as Chief Judge in dismissing the suit No, 13043 of
1887 brought by Khorsi Khetsi, as assignee of the contract, against the
defendant for damages by reason of its breach shortly after its due dabe.
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He also admitted that the defendant was aware of the: plmﬁﬁiﬂ’ " insol- 1890

~ vency when .he received notice from Khorsi Khetsi to give dehvery to JuLy 4,
‘him under the contract as the assignes ; that there was no mention, in the -
plaintiff’s schedule, of the contract or its assignment, or the receipt of any ORIGINAL*
-consideration by . the plaintiff from Khorsi Khetsi for the asmgnment C1ViIL.
that the plaintiff had at no time subsequently sought to amend his —
schedule, or himself made any demand on the defendant to perform the 18 B 1,'_"
-confract, and that be knew, at the time, of the dismissal of Khorsi Chitty’s
Khetsi's suit in 1887. But he contended that fhe assignment, though in 5 C.0, R'
fraud of the Official Assignee and the creditors of the insolvency, wasnot 6.
in fraud of the defendant, and that the - parhes by the dismissal of the
plaintiff’s petition had been relegated to the former position [44] in regard
to their rights and liabilities under the contract as obhammg prior to the
-date of the plaintiff’s insolvenecy.

[T

5. Indisposing of the case so pui before me on the fa.cbs above
-stated, I said there could be no doubt that the assignment by -the plaint-
iff to Khorsi Khetsi was fraudulent, and if so, it seemed to. me that the
re-assignment by Khorsi Khetsi to the plaintiff was tainted with the same,
fraud, and, therefore, the plaintiff’s right to maintain this suit, which
was based on that re-assignment, seemed to me to be founded on fraud..
But, apart from this, T held that the plainiff by reason of his insolvency .

“was not ready and willing to perform his part of the contract on its due
-date by himself, nor by his agent, inasmuch ‘as Khorsi Khetsi’s offer
to perform it was not made ag the agenf of the plaintiff, but in his own .
right as the beneficial assignee of the contract. I also held that the ™
.conduet of the plaintiff had been such as justified the defendant in the
belief that the plaintiff had abandoned his contract, and that in such:
belief he had likewise abandoned it—Morgan v. Bain (1). I, therefore,
-dismissed the suit, and certified the defendant’s professional costs, Rs. 151,

“8. The plaintiff’s pleader then required me to state a case for
the opinion of the High Court, under s. 69 of the Presidency Small
Cause Court’s Act XV of 1882, and, on my desiring to be informed of the
points on which the opinion was to:be asked, stated ho ‘would formulate
the questions and submit them on the 14th instant. On that day,
accordingly, he submitted the ten following questions, of which the fourth,
fifth, sixth, and seventh seem to me to be rather questions. of fact than of -
law, and the ninth, moreover, to proceed on a misunderstanding of what.
my decision, in fact, was in regard to the third point mentioned in para.5;
above, while the tenth formed no part of his contention at the hearing,
‘was not dealt with in my judgment, and was never indicated as one on.
which either my decision or the opinion of the High Court would be
required. As, however, their Lordships in the recent case of Sulleman;
Hassan v. The New Oriental Bank Corporation seemed inclined fo put a’
somewhat wide construction on the section under which this reference.
is required by [5] the plaintiff’s pleader, I have thought it better, until:
the construction of that section is finally settled, to submit, for their.
.eonsideration, all fthe questlons desired by him exactly as t;hey are
proposed :—

“*1. Whether the Judge was correct in allowmg the defenda.nb to:

raise -an issue as to whether the assignmentby the plaintiff to Khorsi:
Khetsi of (éuter alia) the contract sued on was fraudulent? e

(1) L.R. 10 C.P. 15.
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“‘9., Whether the Judge ought not to bave ‘ruled that it was not.
open to the defendant, as a stranger to the transaction, to plead the:
fraudulent nature of such assignment ?

“*8. Whether the Judge ought not to have held that whether such-
assignment was or was not tainted with fraud did not affect the plaintiff’s.
right to recover against the defendant ?

"4, Whether the Judge was correct in holdmg that upon such‘
facts as were admitted the said assignment was fraudulent ?

“*5. Whether the Judge ought ot to have held that the onus lay
upon the defendant of proving that such assignment was fraudulent, and
that be had not discharged such onus?

“*6. Whether the Judge was correct in holding that the plaintiff
was not ready and willing to pay ard take delivery on due date ?

*“*7. Whether the Judge was correct in holding that the plaintiff’
has acquiesced in defendant’s not delivering under the contract ?

“‘8. 'Whether the- Judge ought not to have held that a sufficient
demand for delivery of the goods and tender of cash, therefore, were-
respectively duly made, and that the defendant thereupon was bound to-
deliver the goods under the conbract and apswerable in damage for not so
doing ?

“*9. Whether the Judge ought. not to have held that any further-
demand or tender was excused by the defendant’s refusal to recognize

. Khorm Khetsi ?

10. Wbet'.her the Judge ought not to have held that by the terms
of the contracét prov1d1ng that it should not be eancelled the defendant
was not, in any event, whether or not the said [6] assignment was.
fraudulent or any demand or tender was made, bound to pay to the-:
plaintiff the difference between the contract rate and the market rate on.
the 25th of August, 1887 ?°”

Lang, for plaintiff.

Macpherson (Acting Advocate-General), for defendant.

JUDGMENT.

SARGENT, C.J. —We understand, from the {ourth paragraph of the-
case stated by the Judge of the Small Cause Court and on examination of
the proceedings in the Small Cause Court suit No. 13043 of 1887, that he
found the assignment to Khorsi Khetsi to bave been fraudulent in the:
sense of bemg a sham, and not intended to pass the beneficial interest ; as
explained in Bowes v. Foster (1), Rajan Harsi v. Ardeshir Bormusyz
Wadia (2) and the cases mentioned in the foot note. The case of Bessey v.
Windham (3) and Phillpotts v. Phillpotis (4) are doubtless, English author--
ities that where there bas been an assignment by deed, the assigned property .
passes by force of the deed; and it cannothe lmpeached at law by the assignor
or by third parties other than creditors, on the ground of its not being a real
transaction. But Bowes v. Foster (1) shows that even in England, where:
the assignment is not by deed, the true nature of it as a sham transaction

“may be proved ; and a long list of authorities in this Presidency, of which-

it ig sufficient to cite Rajan Harji v. Ardeshir Hormusji_ Wadia (2) and the-

779, - R : (2) 4 B. 70 (76, 77).
66. . .. o .. (8)10C.B. 85, .
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-cases referred to in the foot note, establish that in this couﬁtty it is in all
-cased open fo third parties to show that such was the ease.

, Here the bensficial property in the contract-had not passed to Khorsi

Khetsi; and although the defendant would be probably bound to
Tecognize an assignee who could establish his title of full ownership in
‘the contract; no authority was cited to show that he was under an
obligation to do so, if, as a fact, the property in the contract still re-
mained in the person with whom the defendant had originally contracted.
Further, as Khorsi Khetsi asked for dellvery as beneficial owner, and not on
behalf of the plaintiff, there hag béen, in fact, no demand for delivery
by the [7] plaintiff or on his account, as required by s. 93 of
the Contract Act IX of 1872, which the defenda,nt was bound to
recognize.

We must, therefore, answer the eighth question in bhe negative. The
first: question must be answered in the affirmative, the term fraudulent
being understood as above explained. The second and third questions, on
a similar understanding, in the negafive. The fourth, fifth and sixth
-questions require no answar, as the fouirth and sixth raise a question of
fact ; and as to the fifth, tke onis was not, as far as appears from the case,

1890
.JUunLY 4,

ORIGINAI»
CriviL.

15 B. 1=
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thrown on the plaintiff.. The ninth must be aswered in the negative. The

-seventh and tenth require no answer.

Costs of reference on the plaintiff, o
Attornsys for the plaintiff: Messrs. Conroy and_B‘r‘own.
Attorneys for the defendant: Messrs. Chalk, Walker and Smetham.

15 B. 7.
ORIGINAL CIVIL,
Before Mr. Justice Farran.

W. D. RYRIE AND OTHERS (Pldintiffs) v. SHIVSHANKAR (JOPALJI
- (Defendant).* |2nd August,-1890.] :

Pract:ce—chovery—Aﬁidamt of documents when there aré several plaintiffs some of
whom are in England—Iispection—Privilege—Qrounds of privilege.

Where there are several plaintifis, all of them must join in making thé affidavit .

of documents, unless some specific reasons to the contrary are shown. The fact
that some of the plaintiffs reside in England, is no reason why they should be
excused {rom making such affidavit.

Documents which contain the purport of interviews with, and of advice received
from the plaintiffs’ solicitors and counsel as fo the plaintiffs’ position in regard
to their said claim and as to the steps to be taken thereto, are privileged.

Documents which record the steps taken by the plaintifis from time to time
in prosecuting their slaim against the defendant, are not privileged. i

Opinions upon, or steps ‘taken in reference to a suit in which plaintiffs and
defendant are putting forward opposing contentions, cannot be said to relate
solely to the case of the plaintiff, and are not privileged.

. SUMMONS in Chambers. The concise statement sfated the plaintiffs’
‘elaim to be * for Rs. 57,397-10 and such further sum [8] with interest
as mlght be the deficiency upon the consxgnment; Ex Hispania®' and the

Ty
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)t Suib No. 234 of 1890,
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