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his denial on that. head t.hough I cannot accept his explanation
that he wrote it oub of friendship and to give the plaintiff an opportunity
of clearing himself. The most probable view is- that he had a double
motive—to force the hand of the plaintiff and - compel -him to vindicate
his character by taking legal proceedings against the Rajya Bhakta; and in
this way to pumsh the latter journal for its libellous propensities. The
devzce has succeeded, but an unexpected defendant appears on. the record.

“For, 'tis’the sport, to have the engmeer
Homt with his own petard.”

I acqult the defendant, therefore, of moral ma.hce in the pubhuatlon
The plaintiff has suffered no actual damage. This trial and Judgment

- will remove all suspicions and imputations against his character in the

‘eyes of his friends and of the Parsi community, which may have arisen
from reading the article complained of. The plaintiff does not -ask -for
large damages. Having regard to all the circumstances of the case, I
think Rs. 200 a fair sum to award. The costs, which I direct the defend-
ants to pay, will render the first defendant more cautiouns in the fubure
in the language which he may employ with referenee to the plamtxﬁ
Decree for plaintiff for Rs. 200 and costs.

: Afttorneys for the plamfsxff—Messrs Jeﬁ‘e'rson Bhaishankar, Dmska,,

- and Kanga.

; Attorneys. for the defendants :—Messrs. Arde'sir, Hormasji, and
Dmsha '
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GOSVAMI SHRI ( Plaintiff) v. SHRI GOVARDHANLALJI (Defendant) *
' (10t May and 12th June, 1890.]

.Jumsdactwn—LettersPatent. 1865, cl. 12—“Dwell” —“Carry on busmess”-—-“Pmson-

ally working for gain.”
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" The plaintiff claimed to be ‘the acharya or high puesb of the Valshnav commu- )

nity and the Maharaj Tikait of Shri Nathji at Nathdwar in the territories of the
Maharana of Oodeypore. In 1876 he was deporbed from’ the territories of his
Highness, and his son, the defendant, had ever since been in charge of the shrine.
The plaintiff alleged tha.t at the time of his deportation he had money and valu-
ables at Nathdwar which he had enfrusted to his  son, the defendant, for safe
custody. He now sued to recover this property from the defendant, - The defend-
ant pleaded that the High Court of Bombay had no jurisdiction to try the suit.

1t appeared that the defendant’s permanent residence was at Nathdwnt, from

which he was absent only when on pilgrimage or on tour, - He had in Bomba.y :

an establishment called a pedi in which a bhandari or treasurer, a munim, and
mehtas and servants were regularly employed. Into this pedi offerings made to
the shrine of S8hri Nathji by devotees wera paid, as also offerings to another shrine
at Nathdwar of which the defendant claimed to be the owner, and to a very small
extent offerings to the defendant personally as the owner of such shrines. The
- defendant had similar establishments in other places in the Bombay Presidency.
" The offerings collected in them were transmitted to the Bombay pedi and dealt
with there, The moveys from the Bombay pedi were transmitted to Nathdwar
‘sometimes by means of hundis drawn at Nathdwar on the Bomba.y peds and
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honouted by that pedi, and sometimes by’ amcles being purchasétor the defend-
ant’s use by the servants of thé pedi in Bombay and sent to Na dwar.

- In May, 1888, the defendanf agresd to purchase a housein Bombay foi'

Rs, 1,18,500. Earnest-money (Rs. 10,000) was paid out of moneys in the Bombay
.. pedi, and the employees of the pedi after the purchase lived in the house. Interest .
- wag paid on the unpaid purchase- -money. In 1889, when the defendant visited
Bombay, he lived in this house, but he sold it in the same year shortly bsfore he
returned to Nathdwar. The defendant had never been in - Bomtay until 1889;
In that year, in accordance with the practice,” he obtained from the British
Resident at Meywar, a permit to travel with an armed followmg to the places
mentioned in the permit, one of which was Bombay. The journey was supposed
to last for six months, The defendant left Nathdwar in February, [542] 1889,
and after various stoppages reached Bombay on the 2nd April, a.nd took up hxs
quarters a$ the house above-mentioned.. The reason assigned for bhis coming to
Bombay was that bis devotees had asked him to come, When in Bombay his
followers visited bim, and he visited their houses on invitation .On these occasions
he received cfferings, which in the apgregate amounted to about Rs. 75, 000
These offerings were personal, and were ot paid into the pedi.

This suit was filed on the 3rd May, 1889, while the defendant was m Bomba.y.
Early in August he left Bombay and returned to Nathdwar. The pla.m!;xﬁ )
contended that the Court had jurisdiction under el, 12 of the Letters Patent
1865, . .

© Held, that at the date of the institution of the suit the defenda.nt was neither
dwellmg nor carrying on business, nor personally workiog for gain, in Bombay,
and that the Court had no jurisdiction,

[Affirmed, 18 B. 290; Confirmed, 18 B, 294 Appr 1L.B. R. 222; I:(.,,-l Ind.
-+ Cas, 9656= SSLR 45.] : ’ :

THE plaintiff claimed to be the acharya or high priest of the Vaishnay
communrity and the Maharaj Tikait of Shri Nathji at Nathdwar, in the

" territories of the Maharana of Qodeypore.

He filed this suit on 2nd May, 1889, in the High Court of Bombay -
against his son to recover cerbain propérty which he alleged to have been

- enfrusted to the care of the defendant. He prayed for discovery and for.

delivery of his property. or, in defaulf, for Rs. 31,45,171.
The plaint alleged that ir 1876 the plaintiff had been forcibly deport-

‘ed from the territories of the Maharana of Oodeypore, and had ever since .

been prevented from returning there. At the time of his deporfation. he '

‘had at Oodeypore a large amount of treasure in his treasury. whlch was

his private property. This private property was entrusted to his son, the

- defendant, ta protect it and to remit it to the plaintiff, but; tha defendant -

had never remitted it.
The defendant resided at Nathdwar from the tlme of the said deposit

A until shortly before suit. He came to Bombay on a visit on bhe 2nd

. Aprll 1889,

Tn hig written statement the - defendanb (inter alia) shated that he

--resided at. Nathdwar, and was only ~temporarily in Bombay, andhe

pleaded that the ngh Gourh of Bombay had no. 1ur1sdlcblon to try ﬁhls

_ suit.

~ The questlon of ]urlsdlctlon was the only pomt ralsed a,t the

hearing.
[543] Invemmty and Anderson for Dlalnfnff Thls Gourts bag ]urxs- -

diction.. The defendant ha: properny in Bombay. He arrived here on

~ the 2nd April, 1889, and left in August, 1889.. He also. has a firm here.

He receives gifts and offerings here. He may be said to ' reside’ here.
He has come to Bombay to extend and’ _confirm his powers as Maharaj;

~and to receive offerings. He possesses a house ‘here, which was: bougbt _

: ‘826
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for Him 5 stay m, when in Bombay A shorl; resxdence is enough—
.Mahomed Shuffli v. Laldm Abdula (1) Massey' v. Burion (2); Durby
v. Palmer (8); Dowlmg v. Harman (3) Anonymous (4); Ciragno +.
Hassan 5. Tbe meaning given to the word * residence ” varies— Hx parte
‘Breull ; In re Bowie (6). A person dwells in a place who goes there far
deﬁmte object, whether the time during which he remains bé lorig or short—
The Queen v The Mayor of Exeter ; Wescomb's Case(7) ; In re Williams (8) ;
Bz parte Pascal ; In ré Myer (9). The defendant carries on business here,
and ‘while be was here lately he worked for gain. - Ha- made money out
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of his rehglous ofﬁce A clergyman works for gain in the same way. The .

defendant carries on here the duties and business of a Mahara] He
charged fees for vxsxtmg houses. In so domg he worked for gain.

. Macpherson (ActmgiAdvocane General) and Lang, for defendait : —
This Court has no jurisdiction. Jurisdiction depends on (1) residence, (2)
_ carrying on business, (8) working for gain. - Admittedly the defendant does

not reside here. We say he does not carry on business here. The mere

collecting of interest on investments in Bombay is not carrying on business.
' Deposxbmg money ab interest is ‘not carrying on business—Nobin Chun-
dér v. Buréda Kant Shaha (0} ; Anonyrmous (11).. The case of Exz parte

Brewll; In re Bowie (6) has. been overruled—Graham v. Lewis (12).

Any business done was done for the .sbrin'e', not for the defendant [544]
Mahomed Shufli v. Laldin Abdula (1). There is no -working . for
gain. Presents given to him in Bombay were opmonal Reference was
made to Ramchandra Sakharam v. Keshav Durgan(13) Zalem Tewarree v.
Gobindgeer Gossain (14) ; Cowasjee Framjee v. Wallace (15) Rai Narain
Dass v. T. Newton (16). P : , g

JUDGMENT.

- FammAN, J.—Theonly guestion which arises for decision is whether
the High Court of Judicature at Bombay has jurisdietionin this ease.

The defendant is a subject of His Highness the Mabarana of Qodeypore.

‘The plaintiff is the father of the defendant, and alleges that he is the achrya

of the Vaishnav community: and Mabaraj Tikait of Shri Nathiji, at Nath-

dwar, in Oodeypore..  In 1876 the plaintiff was deported from the ter-
ritories of His Highness, and the defendant, his son, has since been in

.charge of the shrina, The present suit is brought by the plaintiff to recover

from the defendant the amount and valus of money and articles of value

which were in a treasury at Nathdwar at the time when the plaintiff wasg
90 deported, and which, the plammff alleges, were his own prlva.ﬁe
property. .

The. alleged cause of a,ctlon, hherefore arose in Qodeypore, but is of 2
‘transitory nature. The sum claimed in the plaint is very la.rge being more
than thirty-one lakhs of rupees. It is not denied that the permanent place
.of residence of the defendant is at Nathdwar. The witness Lukbmidas
Khimji says that he always resides there, except when absent on pilgrimage
or tour. The defendant has in Bombay an establishment called by the

" witnesses a peds, in which a bhandari or treasurer, a munim, and mehtas

(1) 3 B. 227. (297 L.J. Ex. 101 . (8)6 M. & W. 131.

(4} 8 Taunt 737. (5)6 Taunt 20, . . (6§ L.R.16 Ch. D. 484,
) LiR. 4Q.B.110. . (8L R SCh Ap. 690, 9) L. R. 10k D. 509.
(10) 19°W. R. C. R. 841, . (11) 23 W. R. C. R, 223. . .

19) L. ® OQBD'”SO =L.R 2QBD1 " (19) 6 B. 100. g
(14} 1 Ind. Jur: 85~ ¢ 416) 1 1B.H.C. R, 118, (16) 6 N. W.P.R.43. "
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and servants are regularly employed. Into thxs pedz, offermgs made to the

‘ghrine of Shri Nathji by devotees are paid, as also offerings to another

shrine at Nathdwar, of which the defendant claims to be the owner, and to
a very small extent offerings to the defendant perscnally asthe owner of
sueh shrines. The defendant has similar establishments in other places in
the Bombay Presidency. The offerings collected in those are transmitted

to the Bombay pedi and dealt with there.. The moneys [545] from the
‘Bombay peds are trangmitted to Nathdwar, sometimes by means of hundis

drawn at Nathdwar on the Bombay pedi, and honoured by that pedi, and
sometimes by articles being purchased for the defendant’s use by the ser-

‘vants of the pedi in Bombay and sent to Nathdwar, The balances not

immediately required are deposited with native savkars, who allow interest
on the sums from time to time in their hands. The sums which come into

-the Bombay ped: from every source for transmission to Nathdwar are

considerable. They may be estimated roughly at two lakks of rupees per
annum,

On the ’Tth May, - 1888, the defenaant through one Chutturbhu]

"Morarji, agreed to purchase from Chunda Ramji a house in Bombay near
‘the Cowasji Patel Tank for Rs, 1,18, 500. The earnest-money, Rs. 10,000

was paid out of moneys in the Bombay pedi, and the employees of the pedié

'/a.fteif this purchase lived in the house. Interest was paid on the unpaid

' ‘purchase-money. The defendant, when he came to Bombay in 1889, also

lived in this house, and continued to do so until he left in the same
year to return to Nathdwar.. Just before he left, Chutturbhuj Morarji

‘agreed to take the house off his hands for Rs. 1,40,000. The balance of

the purchase-money was paid out of this sum to Chunda Ramji, and the
house was conveyed by him to Chutturbhuj Morarji. Chutturbhuj says
that he took over the house for another Maharaj. There is no reason
for disbeliaving him. : :

Ir November, 1886, the defendant was mmded to go ona : pllglxmage
to several places in British India and to visit Bombay en route. He

‘obtained the usual documents for that purpose from the Resident at

Meywar, and went on the tour, but did not then come to Bombay. He was
never in Bombay until he came here in 1889. It is usual and necessary
for the defendant, if he wishes to travel with his retinue in British India,
to obtain from the British Resident at Meywar a permit to travel, with an
armed following, to the places and by the routes mentioned in the permit.
An 1ntroductory letter to the Government officials in British India -
is given him by the Resident. On the 4th February, 1889,. -the defend-

- ant obtained such a permit and letter, which allowed bim, to travel with

* hig retinue from Nathdwar to Ajmere, {846] Ahmedabad, Kira, Baroda,

Broach, Surat, Bombay, Hyderabad (Deccan) Chinapatam, Kathiawar,
Junaged, Dwarkanath, Cutech Mandvi and Muttra by road and rail, and
back. The journey in*the permit was supposed to occupy about six months.
The defendant left Nathdwar on the 22nd of February 1889, stopped at
Ajmere five days to see his followers and visit Pushgar, at Abhmedabad”
fifteen days, and a short time at Broach, Bulsar and Mathana, and reach- !
ed Bombay on the 2nd April. He put up, as before stated;"at the house -

* near the Cowasji Patel tank, There is no shrine in Bombay which tha-

defendant would care to visit. The reason assigned for his coming was

"beeause his devotees asked. him to eome, and said that Bombay was~
. worth visiting, and no doubt hie had it in- mind to stir up and -gonfirm his

< followers here by showing himself amongst them. When i in Boxﬁbay he &ally

828
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feceived‘his followers, and also on invitatioh visited their housss. Such
visits ars called padhramni, and are esteemed a great honour. The Maharaj-

invariably receives an offering in money or payment on the oceasions of
such visits, but does not appear to bargain for the amount before he goes.

On . arrival at the house, he pronounces his' benedic¢tion. - He is placed .

on a gads: the tilak mark is made on his forehead ; a.garland is pub on
him; lamps are waved about him; }and he is worshipped. He then

dlstnbutes pan-sopari,” and the ceremonies come to an end. - During hls,

1890
JUNE 12,

ORIGINAL
CIviL.

" 1% B. 544,

sbay in Bombav, the defendant pald a very la.rge number of such visits,

and received, in offerings made on " those occasions, sums .aggregating

~ about Rs. 75,000.. His exzpenses in Bombay amounted to about

Rs. 45,000.. These offerings were stnctly persona,l and were not paid

into the pedsi.

The deflendant left Bomhav abouh the 10th or llth Augusb a,ndv

returtied to Nathdwar. The witness Saligram Vias says that the infen-
tion of the defendant had been .originally to stay a month in Bombay,
but that bis stay was leangthened, because his wife was unexpectedly
confined when here. This is not quite accurate, as the lady was not
confined until July, and then it was a surprise to her attendants. It may
be taken, I think, that the defendant proposed a minimum sbay ‘of a month
in Bombay, and that, finding it to his liking, he prolonged it, but that its
prolongation to the utmost limits allowed by the permit was eausad by the

{547] confinement of his wife and the ‘death of the infant. This suit

was instituted while the defendant was in Bombay, namely, on the 3rd

" May. The defendant was arrested on a writ of attachment before judg-
ment on the next day. He was released on the 6th May without giving
seeurity.’

It is. under these clrcumstances contended for the plaintiff that this -
CUourt has jurisdiction to entertain this suit against the defendant, under "

cl. 12 of the Letters Patent, because at the time of the commencement
of the suit defendant (#) was dwelling in Bombay ; () was carrving on
business in Bombay; {(¢) was personally working for gain in Bombay.
The defendant’s usual and . permanent residence being at Nathdwar and

his natural forum, to use the expression of James, L. J., being there, the™
onus lies on the plaintiff to show that the defendant is liable to be sued -

-in Bombay. . This onus the plaintiff will discharge if he establishes that in
May, 1889, the detendant was dwelling in Bombay, within the meaning

of cl. 12 of the Letters Patent. ; To ‘"’ dwell ” is to “ reside . Except that

*“ dwell " is of Saxon origin, and " reside,” is imported into- cur language
from the Latin, there is, as pointed out by the learned Chief Justice in
Mahomed Shuffli v. Laldin Abdula (1) and by Brandth, J., in Euveret v.

- Frere (2), no distinction bstween * residing  and * dwelling ” nsed in its .
ordinary signification. The decisions which have been arrived at in affixing
a meaning to the one word would be a safe guide in determining the mean-

- ing to ba attached to the other. - The above quobed cases also show that
. the L:eglsla.ture often emplovs the word residence in dlﬁ'erent senses, and
that Whether it is used in a paréicular section in a narrow or more extended

mearing is to be determined according to what the Court believes to have
been {he intention of the Legislature in framing the provision in which the.
- . word. ocours. ~ Accordingly in Rumchandra Sakharam v. Keshav Dur-

* gagi'(3) wo find that an absence of a Marwari for four and a half months in

()3B.g2r: - . - (2)8M.205 " '(3) 6 B. 100.
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Marwar for the purpose of gebt;mg his sistérs marrled wag held ho be non-~
residence at Pen, within the meamng of 8. 37 of the Cods of Civil Procedure

(Aet X of 1877). The expression there was construed broadly so as not to
ORIGINAI‘ prevent [548] a credltor from enforcing his claim. In Mahomed Shufli

v. Laldin Abdula (1), a native of Cabul who had lived in Bombay for four
months over his- shop, but as to whose future intended. movements the
Court was notb satisfied, was held not to reside in Bombay so as to avoid
giving security for costs unders. 380 of the Code; while in Hveret v.
Prere (2}, the defendant, who staved a few days in Madras en route from

Burma to England, and who was not shown to have any: permanent ‘resi-’
dence, was held to reside in Madras, within the meaning of s. 648 of the

Code, and his arrest before judgment was ordered there under a warrant
from the Small Cause Court at Qotacamund. The word is, in fact elastic..
(See James, L. J., m Ex parte Breull ; In re Bowze (8)) :

"Clause 12 of the Let;t;ers Pa,tent; was framed to confer ordlnary ongl-,

nal ]urlsdlcﬁlon on the High Court, and to define the cases in wi’ch such.

. jurisdiction is to be exercised. . In such an enactinent it appears to me

that the words should be read in their usual and ordinary accéptation,,

neither strained to amplify the jurisdiction of the Court, nor narrowed to, -
minimise it. The natural and ordinary meaning should be placed on the

words— Graham v. Lewis (4). That was a decision on the Mayor’s Court
Act 1857, 5. 12, an Act which is more ana.logous to the High Court

Charter than is the Bankruptcy Act, 1869, and the rules framed under :

it, which were the basis of the decision - in Bz parte Breull ; In re

Bowie (8). " The High Gourt in its ordinary omgma.l civil ]umsdlctlon 13, -

like the Mayor’s -Court, a court of limited jurisdiction, and there is,
no presumption in favour of jurisdiction (see per Green, J., in Mul-

chand v. Suganchand (5)). The Bankruptey Court in England is a court
of unlimited jurisdiction. In the Encyclopedia Dictionary (Cassell;

1887) ““ reside ” is ‘defined “ to dwell permanently or for a length of

fime ; to have one’s home or settled abode; to abide continuously or
for a lengthened period.” Dwell is defined “to reside; to abide in a
place ; to have a habitation ; to be a resident or inhabifant.” Webster

containg a similar deﬁmtlon of each word. In Latham’s work [649]

dwell” is defined as * to inhabit, live in a place ; reside, to have a nabit-

a.tlon It is truse, as said by Sargenb C. J., in. Mahomed Shuffli v. Laldin -

Abdula (1), that neither expression necessa.rlly implies a permanent state
of things ; but yet when we wish to speak of residence for a limited time, -

. We apnly limiting: ad]ecblve ‘When, in ordinary langua,ge, you speak of

. a man’g residence without a qualifying adjective, his permanent residence:

is understood. " In s. 17 of the Civil Procedure Code (Act XIVof 1882)
by expla.na,tlon I, the term residence is applied to the temporary lodging

of a defendant in respect of a cause of action arising at the place where- ;:‘:
he has such tempora.ry lodgmg. That is an enlarging explanation fora

“limited purpose, and not an mterptetatxon or. dehmtuon of t;he Wor& as\

usually understood. * . C et

Turning to the decisions under the clause in questlon we. ﬁnd tha.b in,

’ Cowasgee Framjee v. Wallace(6) Sir J. Arnould declined to< ‘hold that an’

ofﬁcer from Upper Sind who came to Bombav on’ lea.ve, and. ha.d véhen,v

(BB - (@)8M.205: . . (3)L.R. 16 Ch, D484 (487)
) LE.20Q B.DI780=L.R.21Q. B.D. L. (5) 1 B. 23 (81},
(6) I'B'H-CR. 118." S - -

830,
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the action was- btought lived - for about fen . da.ys in a friend’s house on
Malabar Hill, was dwellmg in Bombay w1th1n the meaning of cl 12

of the Letters Patenb

In Emrzttoll v, Kidd (1) it was held tha.b a partiy ha.wng a pexmanent;
resxdence at Dinapore who came to Caleutta and resided there temporarily
for the purpose of carrying on a suit, did not dwell in Caleutta within the
meaning of 8. X1I of the Charter. The learned Judge there says that the
Charter of the High Court was only meant to give Junsdlcblon whers it
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a.tbaches on the score of resuience, when that resxdence is substantlally ,

the ordinary residence or dwelling of the defendanb ~

No judgment is glven in the case of Morris v. Baumga,rten (2) The
defendant there, a racing man, had come to Caleutta for a month, and
had, at the time when the suit was filed, no another residence. It was
held there that the Court had jurisdiction over bim.. The decision would

‘probably have been the other way had the defendant had a permanert

dwelling elsewhere. When a man has no permanent residence, he must

. be taken to dwell where he is actually staying. In Nishadeney Dossee v.

—

[550] Kally Kristo Ghose (8) for part of the year the  defendant’s usual
residence was in Calcutta, and it was held that though, at date of suit, he
had only been there for a few days he was liable to be sued in its High Court.

Zalem Tewarree v. Gobindgeer Goss ain(4) shows that to give jurisdie-
tlon on the ground of residence somebhmg more than a temporary stay
within the distriet of the Court is required when the defendant bas a fixed

and. permanent residence elsewhere. That was a declslon under the old

Civil Procedure Code.

There is, so far as I am aware, no declsmn of tbe Gourts in Indla
which supports the" contention of M. - Inverarity, that staying in a place,
with a definite object or fixed purpose (in the case of a man who has a
bona fide and permanent abode elsewhere) for a short and limited period
constitutes a dwelling in such place within the  meaning of the Letters
Patent. The decisions, so far as they go, rather lead to the opposite

- conclusion. He relies, however, upon English. authorities more or less

analogous.

The decigion in’ E’m parte Breull .In re Bowee (5) turnéd on the

meaning of the words * carry on busmess " to which was given a broad
and extended meaning to effect the object of the Bankruptey Act, which

. was to distribute the bankruptey business, so thata debtor should be

sued in the most convenient form, and not taken away to another of
which neither he nor his ereditors knew anything. To effect this object
the Court held that the words used were elastic and construed - them

.accordmglv see Graham v. Lewis (6). The meaning of the word

‘ residence ” was not there decided, though Lord Justice' James  was
prepared with the above object to give it a very wide mterpwtahlon

~ In Blackwell v. England (7) the word residence as applied to that of
an attesting witness was, in order to effect the presumed object of the

Legislature, construed to mean. the place where he was usually to be

found, viz., in his master’s otﬁca.' In the case of Massey v. Burton »(8)

(1) 2 Hyde, 117, (2) boryton, 15). (3) Cotyton, 24
. (4) 1Ind. Jur. 85, (5)LR 16 Ch. D. 487.
" (6) L, R. 20 Q. B. D. 780= LRZQQBDI..
(1) 8 Ell & Bl 541. (8) 27 L J. Ex 101
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a shorb remdence of the plaintiff was held [551] to confer ]urlsdlctlon on
the County Court within the district of which she resided, but the plaint-
iff there had no other residence, and her affidavit was express and uncon-
tradicted, that she was residing within the distriet in which she sued.
Where a man has no permanent residence he may be said to reside where
you can cateh him—Alexander v. Jones (1). In re Williams (2) does not
appear to support the pluintiff’s contention. ' ‘

Dowling v. Harman (3), Anonymous Case (4, and OCiragno v..
Hassan (5) only lay down the English rule as to security for costs. They
have no bearmg on this case and were not followed in this Court by -
Sargeunt, C. J., in Mahomed Shuffiv. Laldin Abdula (6).

The Queen v. The Mayor of Exeter ; Wescomb's Case (7), an instance
of a double residence, is not an authnrrty which canassist me in coming to
a decision. Nor can, I think, Ex parte Pascal; Inre Myer (8), though at:
firgt sight it appears in point. The Courts of law in Hogland had always -

.jurisdiction over foreigners temporarily in England, thongh the debt sued
.on was contracted abroad, In Ez parte Pascal; In.re Myer (8) it was held -

that the Bankruptey Court had ]urlqdlcblon to issue a debtor’s summpns
against a foreigner in the cases in which the Common Law Courts had =~
previously possessed jurisdietion over him, ¢ e., when he was in England.
As to residence, it was held thab the rules under the Act were framed for
the purpose of determining in what Court a man should be sued, and that-
a man who is liable cannot eseape liability by sayving that he is not resi-
dent in the place where he is sued, so long as he is staying at a place it ig
his residence within the 59th section of the Aect, unless he can show that .
he has some other residencs, in that case of course in Engla,nd. I have
veferred to all the cases cited before me, and also to the cases of Marsa v.
.Conguest (9), Macdougall v. Paterson (10) and Ker" v. Haynes (11), and
am unable to see that the meaning of the world * reside” ‘ dwell” hag
been, in the case of an Aet [682] conferrihg limited ]urlsdl_utlon, con- -
strued in such a manner as to support the argument of Mr. Inverarity.:
Upon the wording of the clause, and the Indian authorities, and on
those I have lastly raferred to decided in the Boglish Courts, I have come ’
to the conclusion that the residence contemplated by the Letters Patent
must be of & more or less permanent character, of such a nature as to

" .ghow that the High Court, in which a defendant is sued, is his natural

forum ; and that the defendant coming to Bombay for the purpose for

which he cawe, and staying for the period for which he stayed, was nof,

.on that account, liable to be sued in the High Court in respect of 2 cause of E
. action which did not arige within the local limits of its jurisdietion. I
-also consider that the fact that the defendant, while hers, stopped ima
- house, which he had contracted to purchase, doss not materially alter the

.case, though it has to be taken into consideration in determining the -

character of the defendant’s residence. 1f it had been shown that the

‘ defendant bad purchased the house for a Bombay residence, - intending to -
_come to Bombay from tima to time and live.in i5, T'should probably have
. come bo an opposﬂ;e conclusion ; for a man may, no doubt, have two or

:saveral regidences in the legal as well as in .the ordma.ry ‘meaning of

* that word.

() . R: 1 Exch. 133. S (2) L. R. 8 Ch. 690.
(3) 6 M. & W, 131. - (4) 8 Ta.unt 737, -~ (5) 6 Taunt 20,

(6) 3 B. 227. (M L. R.4 QB 110 . {8) I. R. 1 Ch. D. 509.
9 17.C. B. (N.8.), 418 (432). - (10) 11 C B, 755, |,

(11)29]"_. J. Q B. 70.
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(Per 3 ames, . L. J ., in Bz parte Breull; In 7e. Bowze (1); Barley v.- 1830
Bryant:(2).; Butler v. Ablewhite-(3).) : But the - object ‘with which the: JUNE 1%
- defendant purchased has been left-in doubt; and I hold, as I have said, .~
that, under the eircumstances of this case, the onus lay on.the plaintiff to ORIGINAI‘
establish the jurisdiction affirmatively. Tf I were to conjecture, I should: CIVIL.
think that the devotees of the defendant had the house purchased, hoping
that the defendant would come to Bombay periodically and live in it'; but - 14 B' 81
that he himseif had formed no such resolution. The defendant has been ri
fourteen years on the gadi, and this is the only oceasion on which he came
to Bombay. . When the house. was purchased, Bomba,y was to him a.
terra mcogmta, .
I must also hold that ‘the defendaut. did not’ ca.rrs on busmess
. in Bombay within the meaning of the clause. :A man who recsives..
[553] presenbs or offerings and reckons and keeps an account of them .
ig not, in ordinary language, considered to carry on business, even though
- he may be a man held in reverence by his devotees as of superhuman -
“boliness or as containing in himseli an inearnation of the deity. The
~ fact of the offerings being on so large a scale and coming from such an
extanded area that the defendant is obliged to employ servants to colleet -
and keep an account of them, does not alter the echaracter of the defendant’s
-gourea of livelthood, which remains notwithstanding its magnitude
eleemosma.ry The case of Graham v. Lewis (4} shows that the words
‘earry on buisness” .are not to be strained from their natural sense for the
‘purpose of usurping ]urlsdlct;mn, and the cases at Nobin Chundér v.
Buroda -Kant Shaha (5) and Anonymous_case (6) establish the same
proposition in reference to the Courts in India, though the reasons ‘upon
which the judgmeénts are founded are not as full as could be wished. I,
of course, does not alter the pogition that the defendant’s servants banked
with several native savkars.  The defendant’s occupation is certainly nob
- that of a money-lender. I do not support myjudgment onthis head by
reference to the fact that the bulk. of the offerings paid inbo the. ped: were
" offerings to the shrine of Shri. Nathji, as for thisgpurpose I cannot dis-
sociate the defendant from the shrine of which he is the manager and as
- the residue of the offerings are made to the deiendaunt personally, a.nd to".
him as the owner of the shrine of Navaninit Payaji.

Lastly, I have to consider whether the defendant personallv worked
for gain in Bombay on the oceasion of his visiting it. The Listters Patent
evidently contempiate the caseof a man living without tha local limits of
the jurisdiction and  pursuing his avocation within them. TIf thig be so,’
in order that the jurisdiction should aftach on the ground of working for &
gmn such working should be habitual. Such is the case put by the Court
in Rai Narain Dass v. Newton (7) ; bus I do not pub my judgment on_
this ground. It would be, 1 think, a straining, if not a misuse, of words to
hold that the defendant, in payving the domlclha,ry visits [8543 which have*
‘been described, personally worked for gain. In ordinary lunguage, the
defendant would rather be described as living on the work of others than
‘ag himself workmg To constitute work, there must be some mentalor
. physical effort. To take advantage of an innate holiness as a reason for -
accepting presents or offerings as your natural due, is not work in the usua.l
acceptation of that term ; nor 1s the blessing: whlch the defandant 1nvokes

(1) L.R: 16.Ch. D. 487, (2) 1 Ell & Bl 840, ); (3) 6. C B (N. 8.) 740
" (4) L.R. 20 Q,B.D. 780 on a.ppea.l L.R.22Q.B:.D. 1 e
(5)19WRC‘R3 . (6) 23 W.R. 0.R. 2023, (7)6NWPR 43,

: - 833. "
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1890 uponithe dwellings cwhich he. visits. A beggar ‘usually, .in some' countries!
Jonm 12, ab least; invokes:a blessing on the hea.d of one: who .bestows. alms.upon

— hiin.: -The défendant’s benediction is, no-doubt, held. in far blgher estieem. :
ORTGINAY. -amongst bis devoted adherents ; and his visiting their houses is esteemed, -
OrviL, - like the visit of an earthly sovereign, a high honour and distinetion: but
3 gy this does not change the nature of the act of benediction or of visiting.

13°8. 83, - offerings whieh ' the defendant receives, though expected, are not: -

bargained for. . That at least is the evidence of the plaintiff’s witness.

- 1, therefore, foi these reasons decide the: issue before me in tha"
negative. « To' do otherwise : would be to snatch a jurisdietion which wag
not; intended to be conferred, and which the words of the Letters Patent,s -
" taken in ‘their usual meaning, do not confer; and though boni judicis est
ampliori jurisdictionem, that maxim hag been diversely interpreted, and
should not lead the. Court to appropriate that which does not rightfully’
appertain to it.. :Issue found in nega.lnve and for defendant Suit dlsmlssed
thh costs. - - -

Abtornevs for the plamtlff Messrs Gonroy and Brown

Atﬁornevs for t;he defenda,nb Messrs. Craigie, Lynch, and. Owen. ‘

“43 B 555, ,
[555] ORIGINAL OIVIL _
» Before Szr Gharles Sargzmt Kt szef Justzce, and Mr. Justwe Ba_z/leg/

o

IN THE MATTER op NARRONDAS DHANJI A MINOR JAVERVAHU
- - WIDOW, Petitioner. {27th: June, 1830.]

OnmmalProcedure Code {4et X of 1882, s. 491-=Custody of minor—Habeas cmzpus—- )

: ‘Rule to: show cause why minor should not be delivered fo claimant—Rule discharged *
. l==Right .to Qppeal. against. orde'r of. dzscharge—-Judgment—-Letfers Patent, 1865

;. el 15——Pmctzce . :

~.The petitioner as step- mothe- clalmed to be entﬂ:led to the custody of her

. deceased husband’s minar son, who was living with D., his maternal uncis. She

. obtained arule ‘calling upon D.to show cause whv the child should not be.
delweted to her. -After argument the rule was dlscha.nged !

- -Held, thiat theorder discbarging the rule Wwas a judgment within the meamng
;‘oﬁ ‘cl..15 of the Letters Patent, 1865, and that, therefore, under f.ba.ﬁ clause the -
petitioner had a right to appeal aga.msf. ‘the . order :

[R.. 29.G. 288.]°

"IN this. case ' the petltuoner, who was bhe step mother of Nerrcmdas
Dhau]l, an ‘infant under ten years . of age, presented a petition, under

" &, 491 of ‘the Crxmmal Procedure Code (Act X of 1882) on the 2nd April,
189,0 sta.tmg that her husband Dba.n]l Dharamsi dled in 1883, leaving

" herself, his - widow, and the infant Narrondas, his” son by aptedeceased

. w:ie, ‘hig only heirs and, representa.mves tha,t; by his will he appointed’
* Dossa Jowan and Gopalji Jugjivan. to be hxs executors ; that she . (the-
petﬂhmner) had gone on a pilgrimage abott a year after her hushand’s’ death,,
and,dl{rmg her absence had allowed the infant. Narrondas. to remain wxhh
the said Dossa Jewan, who was his maternal unecls’; that since her return
from pllgnmage ghe had fraquently endeavoured to get possession of the

_ ¢hild from ‘his maternal’ uncle, but had failed. 'She Submxﬁhed that she Was

3.

v entlb}ed totthe eusbody of the sa,ld .minor, as she was a.dvmed (;ha.t she
» " 884
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