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Before Mr Justice Farran.

MANOEL JoAo D1A° (Plamtzﬁ‘) . THE HONGKONG AND %HANGHAI
. BANRING CORPORATION AND Z.R. DE.SA (Defendomts)*
{17th April, 1890.] -

. Loan-— Deposit with Bank —~Receipt given for loan— Statement in receipt that loan was
repayable on producuon of recezpt——Praduchon of recezpt a condztmn m'ecedent to
Dpayment.

The plaintiff deposmed the sum of Rs. 2, 454 7- 7 with the defendants’ Bank
in Bémbay as a loan for a year, to bear mteresﬁ at the rate of four and a haif.
per cent He was given a receipt for the said sum, which sta.(‘.ed that the money
was “repayable hers on production of this receipt.”

Held, that the receipt contained the terms of the contract of loau between, the

" plaintiff and the defendants and that the production of the recelpt was a condl
tion precedenﬁ to the repayment of the money.

’

- THE plaintiff brought-this suit against the Hongkong and Shangbm‘
Bank to recover a sum of Rs. 2,454-7-7 deposited by him with the said

Bank on the 23rd -January, 1888, for one year, to bear four and a half per
cent., interest. '

The plaint stated’ bha.h in 1880 the plaintiff na.d deposited the sum-
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of Rs. 2,000 with the said Bank, and on each subsequent year had renew- .

od the deposit, including the interest ihat had accrued. The last
renewal was miade on the 23rd January, 1888, on which day the plaintiff,

as already stated, deposited the said sum of Rs. 2,454-7-7 for one year, to °
. bear interest at four and.a half per cent. The receipt for the renewed:

deposit was sent by the Bank-to the plaintiff, who was then at Goa,
where his father-in-law, the second defendant, resided, and where the
plaintiff’s papers and valuables were at that time kept. -

Before leaving Goa the plaintiff missed the said deposit recelpﬁ and -

he, therefore, on the 21st December, 1888, wrote to the Bank, mformmg

them of the loss of the receipt, and warning them against paymg the :

money to the wrong person.

In January, 1889, the plamtlff demanded payment of the deposit,
with the inferest acerued thereon. . The Bank declined to pay, unless the
receipt was produced, and the Agent informed the plaintiff that the second
defendant had produced the missing [499] receipt; and had demanded
payment of the money. On the 25th January, 1889, the plaintiff again
demanded the money from the Bank, and was again informed that the
money would be paid on production of the receipt duly endorsed. On
%&e following day the plaintiff’s . solicitors wrote as follows to the

ank —

receipt, and that it has been in the possession of one Zacarias Raimundo
de Sa. At presenﬁ he is not in a position to say how the said Zacarias
_came info possession of 11; untll he goes to Goa. and mstlbutes enquiry into
the matter

" You are well aware that our client cannot produee the fixed deposih :

* Our client has made a cerkam contraet, and for the due fulfilment

f, 1t he desires the Bank to pay his money back, and he, therefore,

- * Bpit No, 107 of 1890, - | -
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enamred whesher the Bank Woulti ob]ecf; to pa.y him on his gwmg an
mdemmtv

“Our client is aware ﬁhat on productxon of ‘the deposw recelpb tha
Bank would pay. He being unable at present to produce the receipt, is.
willing to give an mdemmty to the Bank if you would pay bhe money
without deposit recelpt
» On the 28th January the Ba.nk renhed nhas they were una.ble to
comply with the plaintiff’s request, and that the depoqw could not be
paid, except on production of the receipt. .

" Nothing more was done in the matter for some tlme On the 2nd
May 1889 the plaintiff’s attorneys wrote to the Baunk as follows :—

* Referring to previous correspondence our cliont, Mr, Manoel Joao
Dias, had with you in regard to his fixed deposit, we are now instructed
to inform you that our client went over to Goa, and eclaimed from
hig father-in-law, Zacarias Raimundo de Sa, the deposit receipt which
he has clandestinely obtained possession of, but he declines to pars with it,
intending to extort some money from our client. Our client even challeng-
ed de Sa to establish his rxght to retam possessmn of the- deposut recelpb
but a.ll without effect.

* Under thesa circumstances our chent is compelled once more to
apply to vou for repayment of his money without production of the receipt,

-which we need hardly remind you.is not traunsferable. Our client ' has

already offered, and is willing even now to offer the Bank an mdemmty\
a.gamsts any claim that may be made by de Sa.

“ You will admit that even if de Sa claimed tha monev, the Ba.nk
would not be entitled to pay him without our client’s discharge, and the-
payment to our client cannot in any way prejudice bhe Bank, nonwmh- )
sta.ndmg the fictitious claim set up by de Sa.

“Wa are instructed ﬁnally to statbe that if, nothbhsta.ndmg what has
been' stated above, the Bank will refuse to comply with our client’s
request, our client will be reluctantly compelied to proceed at la.w a.galnst
the Bank, holding the Bank responsible for the consequences.’

- [800] In reply io the above letter the Bank wrote on t;he 7th ’\Ia.v,
1889 -—

Y If good and substantial secuntles are furmshed we will notnfy de’

Sa and pay the amount within, say, two months from date of notice.” -

* The plaintiff thereupon submitted the names of certain parsons

- willing t;o be his surqbles and on tbe 18th Y[ay, 1889 the Bank v’robe as

follows -
“We have selected Dr. Pinto and Mr. B X. Futbado ‘from the list of

surebles submitted, and on recelpt of a letter- of mdemmty duly execubed
- we shall notify de Sa.”

On the 1st June 1889, tbe plaintiff’s aﬁtomevs sont a draﬂ; mdemmby
bond to the Bank fbr approval, requestmg its speedy return. '

On the 20th June, 1889, they wrote again fo bbe Bank requesbmg

. ﬁha,t the draft might be returned approvead.,

In reply to thls last lebter the Bank wrote bas follows bo the plamt.lff s
at‘.bomeys — ' o ——
' ” . Bombau. 218t ffune 1889

Dea.r Slrs,-—In reply to yom favour of yesbetda.v g lebter we beg t0

’ sa.y, on further consideration .of the matter m questuon. we do nol: feel:
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disposed to pay under guarantee the deposit we hold in the name: of Mr. 1890

. M. J. Dias, but can only part Wlth the amount on productlon of bhe APBIL 17.

‘ reeemh

‘ Oonsxdermg that the deposw roceipt has not been lost, bub is in the ORIGINAB !

. »nossessmn of Mr. de Sa, it is, we think, for the depositor. rather to take CIVIL.
action against Mr. de Sa for the recovery-of the receipt, than to call upon . B. 498;
us to pay the deposit under guarantes. © Besides, it would, in our 0p1mon, T
be esbabhshmg a very: bad- precedenti if we a.dopaed bhe course that is

: prcposed tous. - o ,

We return vour draft guaranbee
* Yours faithfully,

* (Signed)" -
Asmsta.nﬁ Agent 2

The plamtlff then’ filed this suxt to recover- from bhe Ba,nk the, sald
sum of Rs. 2,454-7-7., with interest at four and a half per cent. perannum -
from the 23rd January, 1888, for one year, and furthsr interest at nine per
cent. from that day as interest or damages. .He also claimed from the
Bank Rs. 500 as damages for breach of the agresment to pay the money on
getting an indemnity. He also claimed damages from the second defendant
measured by the loss he 'had sustained by reason of the non-payment .
[501] of the said deposit on the 33rd January, 1889, viz., nine per cens.
on the money then due till payment, and also the expense and loss in
respeet of prepariag the indemnity bond. . .

The Honkong and Shanghal Bank paid the money cla.lmed by plaint-
iff into Court' and filed a written -statement, in .which they admitted
that the plaintiff had deposited the loan with them, as stated in the
plaint, on the 23rd January, 1888, and stated that the Bank.had
* agreed to' re-pay the said sum and interest thereon on production of

- the receipt.” - The written statement conbamed also the followmg para-
grapbs — - .

R On the 2lst December, 1885 bhe plaintiff sent a letter to
these defendants; informing them that the said receipt was missing,
and on the .same.day these defendants received a letter from the
solicitor for the second defendant informing them that the said receipt-
- had been deposited by the plaintiff with bim as security for the-
repayment of Rs. 1,500, and requesting these defendants not to pay .
the amouns thereof to the plaintiff, excepb on production of the said
. receipt. . . , . o

*8. - These defendanbs admit that ..he correspondence, coples where-

‘of are annexed to the plaint, passed between themselves and the

plainsiff and his solicitors, and these defendants crave leave to refer to

the same. These defendants submit that they were justified in declining

" to pay the -amount of the said receipl, and the interest due. thereon,
excepb on the production-of the said recelpﬁ ”

o “5.. ' These derendants bring into Court the sa.ld prlnclpal sum a.nd
interest thereon up to the 23rd January, 1889, and are. willing that.the
same would be paid to either the plaintiff or bhe second defendant as this
- Honourable Court may direct.

: Yoot “These defendants submit that they are not hable to pay any
mteresﬁ on the sa.ld sum after the said 23rd January, 1889.”
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. recognize your chent s claims in the matter.

'st2%477 e Bombay, 93rd January, 1888,

Not -tmnsa
ferable

.14 Bom. 802 . INDIAN. DECISIONS, NEW .SERIES. :r oo [Vl

© " The following is the letter raceived by the Ba.uk\fti)m the attorney of
the second defendant, referrad to in the second paragraph of the written .
statement .— » —_—
S : o Bomba.y, £1st DeceMber, 1888,
~ “Tag AGENT o )
Honkong and Shanghal Bankmg Oorpora.blon

“ Sir,—I am informed by my client Zacarias Rumundo de Sa that

‘one Mr. M. J. Diag deposited in your Bank Rs. 2,454-7-7 for a fized

period of twelve months ending on the 23rd vroximo, bearing interest
at the rate of four and. a balf per cent. per annum, and dnly obtained
9 receipt for the same from the said Bank under your signature. .

*“That .sinee .the aforesaid deposit was made, my client lent and
advaneed Rs. 1,500 to ths said M. J. Dias on hig depssiting with him the
aforesaid recglpt ag securiby for the repaymaut thereof with interesh.

[502] “ I have therefors to requsst you, on my client’s behalf, not to
pay to the said M. J, Diag the said sum of Rs. 2,454-7-7 on the 28th
proxuno until the said deposm recalpt given by the Bank as aforesaid and
now" m ‘'my client’s possession is produeed by h1m .

" Yours truly, -

(Svgned) MULJI BHAVANIDAS BARBHAYA.
The Bank replied as follows :— , s .
“Bombay, 21st December 1888

“ MuLJ1 BHAVANIDAS BArBHAYA, Esa.,
. Solxeltor

. “Dear Slr,——-We have received your favour of datare the ﬁxed"
denosﬂi of Mr. M. J. Dias for Rs. 2.454-7-7, due 23rd January, 1889,

“ Please note that the deposxt is not transierable, and we ‘cannot -

* Yours faithfglly,

* (ngnei) P. E. CAMERON, _
" Agent.”

At the hearmg a copy of the deposit receipt granﬁed to the plaintiff
was pub in evidence, . It was as follows :— ‘ .

« No. 24/52. _ Doposit Recsipt. Due 23rd January, 1889.

o o o Honkong and Shanghai Bankmg Corporation.

" Received from M. J. Dias, Hsquire, Rupses two thousand
four hundred and fifty-four, annas seven, and pies seven only,
to be placed on deposit for twelve months  bearing interest ab

- the rate of four and a half per canb. per annum reDa.vable here
' ‘on production of this receipt.

o

For Honkoag and Shanghal Bankmg Corpora.hlon
Agenb

- ———Accounbanb
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To -

Inbéfesb on h‘nié receipt will cease at due date, 'uhless renewed.”
‘There was no appearance {for the second defendant.

Jardme, for p]a.m'uff -~The plaintiff is entitled to be paxd the money

- which the Bauk has paid into Court, and the Bank should pay the
plamtﬂ’s costs of this snit. The Bank ought to have paid the plaintiff
in January when he made his dsmand, and ought not to have made it
pecessary for him-to sue. He lent them money for a year. At the end
of that time they were bound to repay him. The absence of the receipt
did not justify them ir refusing to repay the loan. The recepr is not
[503] transferable. The: vlaintiff gave notice that it~ was missing, and
that he could not produce it. But the non-produetion of the receipt does

1890
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not entitle the Bank to keep the plaintiff’s money. Itis still his. The _

raceipt is merely evidence of the loan. ' The money bas not been assigned.
1t is not alleged by the Bank that the title to it has been transfarred.
The offer of an indemnity ought to have been accepted by the Bank, An
indemnity would have secured them from loss The plaintiff is therefore
entitled (a) to the money paid into Court by the Bauk ; {5) to the expenses
of preparing the indemnity bond; (¢) to dama.ges for retentlon of his
money ; (d) to the costs of this suit.

. Macpherson, for the Bank.—At thé time of makmg the loan the
plaintiff made a contraet with the Bank. One of the terms of that con-
trach was that the loan should be repayablson produdtion of the deposit
receipt. ' Its production is made a condition precedent to payment. This
document is not a negotiable instrument, but it may be deposited as a
pledge. The pledge might establish a charge upon it, and the plaintiff
might be ordered to endorse it. The . receipt is not lost or destroyed. . It
is in existence. The Bank might accept an indemnity if it were lost or
destroyed, but not when it ean be produced. This suit ought to be
decided as an interpleader suit. Counsel referred to the Givil Procedure
Gode (XIV of 1882) 8. 470 and Act XXVI of 1881 s. 8L. :

: JUDGMENT

FARRAN J The plamtnft in this case deposwed with the’ Hong-
. kong and Shanghal Bank, as a loan for’a year, a sum of Rs. 2,000 so
lotig ago as the year 1880. "This deposit loan, including the a.ccumula.ted
interest, has been renewed in each subsequent year, and a fresh reeelpt
has been granted each year bv the Bank to the plaintiff,

_ The last renewal of the loan was on the 23rd January, 1888, . Tbe
amount deposited had then reached the sum of Rs. .2, 454-7-7, and this
money was on that day lent to the Bank for one vear, to bear interest. ab
ﬁhe rate of four and a half per cent. per annum

_ Tor this loan the Bank gave to the plamhﬂ a.deposﬂi recelpt
in the usual form.” That document stated that the Bank: had re-
ceived from the plaintiff the sum of Rs. 2,454.7-7 ‘tc be [50%)

placed in deposit for twelve months bearing interest ut the rate of

four and a half per cent. per annum repayable here on. praduction

..of this receipt.” At the foot of this receipt it was stated that * interest .

" on this receipt W1ll cease ab due date, unless renewed " and across it
~are Prmted the words not bransferable C Wios
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" The- loa.u for whlcn a recelph An - tha.ﬁ form ‘was - given beca.md:. .
repayable to the plaintiff in January, 1889, and accordingly a demand...
for payment was then made by him. The Bank replied that they would -

ORIGINAT be glad to pay the amount on production of the receipt duly endorsed. '

CrviL,
13 B, 298

"The plamtlﬂ’ however, could not produce it, It appeared that the:receipt
had in some wayv got into the hands of - the plaintifi’s father-in-law, the
second defendant, ab Goa, with whom he had a- dxspute, and who refused-»,
to hand over the document to him.. '

Ou the 21st December, 1888, the second’ detendanb through hls
attorney wrote to the Bank, stating that the receipt had been deposited -
with him by the plaintiff as security for a cerfain advance, and requesting

_ them nof to pay the plaintiff until the receipt was produced by him. To
that letter the Bank replied that the deposit receipt was not bransfera,ble, '
and that they could not. recogmze the second defendant in the
matber.

. When the plamtlﬁ made his demand for paymenb in January; 1889
the Bank, as I bhave already stated, refused to pay, except on produetion
of the receipt. The plaintiff then offered to give an indemnity, an’ offer

_ which the' Bank was apparently at first disposed to accent, and a draft
deed of indemnity was actually prepared. On the 21st June, 1889,
howaver, they wrote stating that on. further consideration they had
decided nof to re-pay the plaintiff the amount of his loan, unless and
until the deposit receipt was produced by him, The plaintiff then filed
this suit, and the defendan$s when. ﬁlmg their written statement paid .
into Court the sum depomted with them by the plaintiff, and stated
that they were willing that it should be paid to the plaintiff or to the
.second defendant as tbis Oourt; should direct.

The question. which has been argued bafore me is whether the Ba.nk

_ was . bound to pay the nla.mmﬁ' a.luhough he.did not vroduce the deposit

receipt. In consnderlng this matter it is to be [505] obgerved that the -
receipt is admittedly in existencs, so that the question of a lost or destroyed
documernt does not arisa. The document is apparently at present in the
possession of the second defenda.nt who alleges that it has been dsposited
© with bim as gecurity. The words * not tr&nsfera.ble, which are printed
across it,.rhean, I think, that the document is not negofiable, and that
the money to which it relates would not pass merely by the delivery or

* the endorsemsent of this receipt; but I think that if the plaintiff/- had

" transferred for valua the money in the Bank secured by the receipt, and
had produced proper eviderce of such transfer, the Bank on production of
the renepr by the transferee Would be - bound to pay the money over
to him., ‘ :

The recelpﬁ sbaﬁes tshab the money is repa.yable here on production‘

- of this receipt.”  The document appears .to me nob merely to be an

- acknowledgment of the- receipt of the money, bub also to contain the

. terms of the contracs on which the Bank consented to receive the loa,n

/ from the plaintiff and to pay interest upon it to him (1), If that is
S0, then how are these words to be construed ?. What other meaning
" ig it possible to give them than this, viz., shat the producblon -of the recelpt

_is to be a condition precedent to the re- payment of the money ? If that is
o nob bhext meamng, bhen they have no mea.mng aﬁ all. . It by no means

S (1) See on this point dtkinson v. Bradford Third Eqmtable Bmeﬁt Bmldmg Somety -

38W R. (Euehsh) 630 ; decided June’ 11th 1890.. .
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' ‘follows, however, t;ha.h if the plaintiff cannob produce the recelpt ‘he eannot
recover his. money. This he may possibly do by taking the proper steps
in this Court, but the question I am ..discussing is whether- the Bank was
justified in refusing to pay -him when he demanded  his money from him

" in January, 1889, and that question I must decide in the affirmative and
in favour of the Bank.

It must be remembered that the pla.minff here cannot allege ‘that it
~ is impossible for him to obtain this receipt. There .is nothing to prevent

1890,
APRIL 17,

—

ORIGINA/L
Clvm.

1% B.'398,

him from suing the second defendant for it, and thus putiing himself in a -

position to demand repayment from the Ba.nk accordmg bo the terms. of

the contract contained in that document.

[5068] The money has been brought into Court bv the Bank, and I

“ghall order that it be paid to the plaintiff and that he shall have his. costs
of this suit paid by the second defendant. The plaintiff must pay the
- costs of the Bank, but he may add these costs to the costs o be recovered
‘from the second defendant, I should not have made this order as to
costs, but I understand that the Bank has expressed its willingness fo pay
$o the plaintiff the interest on his loan up to the 11th April, 1890, at four

‘and a half per cent. Under these circumstances I think the Bank is

entitled to the costs of this suit. The Bank must, however, pay to the
plaintiff the costs of preparing the deed of indemnity, viz., Rs. 50.

- "Attorneys for plaintiff : Messrs. Nanu and Hormasji.
Attorneys for first defendant: Messrs. Conroy and Brown. .

13 B. 506.
APPELLATE OIVIL.

Before Str Gharles Sa,rgent ‘Kt., Chief Justice, and Mr Justwe
Telomq
CHINTAMAN RAMCHANDRA AND ANOTHER' (Original Plaintifs),
Appellants v. DAREPPA AND ANOTHER (Original Defendants
9 and 3), Respondents.” [27th Januarv, 1890.]

Mortgage - Mortgagee i in possession not paying assessment during famine —Defenclant ptmd
.- arrears of assessment because registered as occupant and oblained conveyance from

morigagor—Moregagee lying by—Estoppel = Foreclosure, suil' for, by the morigagee,

The plaintifis, as mortgagess under a mortgagee deed executed $o them by the
tather of the first defendant, had actual possession of the land in question
~from 1872 to 1877, during which time they cultivated it, and paid the assessment

upon it. In the years 1877 and 1878 they ceased to cultivate it, and paid no

.. assessment. In 1879 the first defendant (his father the mortgagor having died)

sold the land to the second defendant, who then paid the arrears of a.ssessment‘

_upon it to the Mamlatdar, and took possession. The plamtlffs took no steps to
prevent his taking possession, or cultivating the land.

1u 1886 the plaintifis brought this suit for foreclosure. - They alleged that they

had been dispossessed by the second defendant in 1879, and they claimed mesne

profits for the ysars 1883, 1884 and 1885, The Court of first instance directed

the defendant to redeem the mortgage within six months, in default whereofit

v [507] granted foreclosure to the plaintiffs. Oa appeal the Distriet Judge reversed

. that decree, holding that the plaintifis wers estopped by their conduct from re-

" coverihg the land from the second defendant, who had purchased 1t in good fa.lth
and for value On appeal to-the High' Gourt ;

_” * Second Appeal No 630 of 1888.
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