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~ Before Mr. Justice Parsons.

CURSANDAS GOVINDJI (Plaintiff) v. VUNDRAVANDAS ,
.PurRsBOTAM AND F. L. LATHAM, ADVOCATE GENERAL or
: ~ BomBAY (Defendants).* [26th August, 1889.]

Lamztatwn det XV cf18%17, sch. 11, arl 141~ Wall of owner leaving resniue of estate to
dharma and also leaving four immoveable properties to dharma ofter death of his.
widcws to whom a life estale wos given—Bequest to dharma wid—Comequent in-
testacy—Suit by heir of owner after death of widows.

K. died childless in 1869, leaving two widows, C. and N., him surviving. By
- his will he bequeathed certain legacies and gave four nnmoveable properties fo
his widows for their lives. The rest of his estate and, on the death of his widows, -
these four properties also he left to dharma. C. died in 1871. N. died in 1888..
. The plaintiff was the son of the testator’s brother Govindji, who died in 1884
In December, 1888, he filed this suit, claiming to be entitled, as heir of his’
- uncle the testator, to the said immoveable properties and to such portion of the .
- moveable property as had nof been disposed of by the widows. He contended
that the bequest in the will to dharma was void, and that the residne conse-;
quently came to him as heu: ‘The defendants (mter alia) pleaded hmxta.non b
Held— : : S

(1) that the bequest to dharma was void ; and tha.t there was an mtesta.oy ag
"regards the four umnoveable properiies alter the wid ows’ dea,th and as to the
. residue ; - )
(2) That the snit was not barted by llmltatxon The artlcle of the leﬂ;atxom
_ Act XV of 1877 applicable was art. 141. Under that article the plaintiff had:
twelve years from the death of N,, which took place in 1888, As long as either-.
C. or N. lived, the plaintiff had no right of action. He could not sue for posses-
‘sion, and he ha.d no right whatever to mtetiete in the management or dmposxtwn
of the income of the property. S

[F.. ISB 216(220) 20M 498; R., 19 A.857=17 A.WN 80; 18 B. 136]

Su1IT of admlmstmtlon. The plaintiff was the nephew and heir of one
Ka.llla.n'_u Sewii, of Bombay, who died childless on [483] the 6th January,
1869. The first defendant was the sole surviving executor of Kallianji
Sewiji's will, dated the 5th January, 1869,—the other executors Deva
Hardas and Tulsidas Ichharam being dead at the date of this suit.

The plaint was filed in December, 1888. It stated that Kallianji

" Sewiji died possessed of a very large amounf of property in Bombay

and elsewhere. - He left two widows, Cuverbai and Nanavahu, him
survwmg, -and the plaintiff submitted that they became entitled to a

- widow’s estate in the immoveable property not valxaly disposed of by

the will. Cuverbai died in 1871 and Nanavahu in 1888. The male

. relations left by the said Kallianji Sewji were a- whole brother, Govindji

Sewji- (since deceased); the plaintiff, who was the son of the said

Govindji Sewji and the nephew of the testator Kallianji Sewii; a
half-brother, Dossa Sew;ji (since deceased); and Cursandas Purshota.mda.s

{ since deceased), the son of a predeceased hali-brother.

The plaint alleged that the plaintiff was now the heir of the gaid
Kallianji-Sewiji, and, as sueh, was entistled to the immoveable estate not
validly disposed of by his will, and the plaintiff further claimed the
moveables that remained undisposed of by, the said’ Wldows of Kalhanp

'Sewp on thalr dea,th

- p N ™
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Thefesbabor by his will devised:.four 1mmoveable}nroperhles to his

" said widows for their lives, and bequeabbed the resuiue of hls propert;y as;

fol!ows—' o Ly

“1 have durmg my lua time a.ppolnted three persons trustees over
the same. The particulars of their names. are mentioned bslow:—Bhai
"Vuudra.vandas Parshotam, Bhal Deva Harda,s, my mehta Tulsidas
Ichha.ram, arsi B. (blank) ’

Acuordmg to these partxcular,s I have appomted brusbees The saxd,

trustees are to act in such manner as they think proper for preserving my.
name, so that my money might always be used for some good dharma
{religious or charitable purposes) after my death, and by whielx good might
be done to me. . No one shall have any right (or) claun whatsoever therato,,
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Fursher, the whole of the said property has been acquired by my own '

exertions. No one (else) has any right (or) claim whatsoever thereto,
and the parsiculars of what is to be paid every month out of my dharma

(veligious or eharitable) fund to my step-mother and step-brother Dossa . -

and my whole brother Govindji for their expenses as stated below (are as
follows). ~ To my whole brother Govindiji for each month Rs.30. To my
step-mother, Bai Maneck, for each month Rs. 25. To my step-brother,
Dossa, for each one month Rs. 25. Aceording to ‘these particulars and
[484] agreeably to what is written above (the same) are to be paid every
month. Further it is as follows:~—As to tha estates which have besn given
by me to my wives, they are to enjoy the rents of the said estabes during
their natural lives,and ot the death of my wives the said estates are to revert
- to my dharma (rehglous or charitable fund), and whatever income may
bé derivable from the said estates is to be expended for my dharma (religi-
ous or charitable) purposes.’ No one shall have any right (or) claim thereto,
My trustees shall have power over the whole of it in every respect. They

are to det after mv deabh in guch a manner as'to give (ms) a good name.

No one bas any right (or) claim thereto. In this manner I have in my life-
time made the whole of (this) will in my sound understanding, agreeably
to which will my trustees are to'do all good works of a permanent nature
No one is fo' question my bxusbees in, any. way resnectmg the sa.me

After the testator’s death the .first defendant and his co- execubors
entered inbo possession of the whole of his. propetty of the value of ten
. lakhs of rupees, and up to the date of suit had remained in possession.
 The plaintiff’s father, Govindji Sew1|, died in 1884, and on the 21st
December, 1888, the plaintiff filed the suit. .He charged the first defend-
ant with mlsappropna.tmg and wasting the estate. He submitted that the
_bequests in the will for dharma were void and inoperative, and he prayed
that his rightsin the esba.(;e mlght be declared an«i the estate admmlsﬁered
by the Court, &e. . “ i

‘At the hea.rmg it was. agreed bhaﬁ the followmg issues should be

dxsposed of before ev1dence ‘was ta.ken as to the various matﬁers raised in

" the pleadings :—

1. Whether t.hxs smb or.any aud wha.b parb thereof is barrred by :

‘,hmlbat.xon ?

‘2. Whaether the bequesbs bo dharma in the wxll of the testator are
voxd and inoperative ? 2K

Invemmty and Jardine, for plalnblﬂ' _ B "‘l j'_":‘ o
S tarlmg, Lang-and Telang. for the ﬁmsb defendanﬁ

. Bvm—ee . . e
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Latham (Advooate General) and Rwett Garmc, for the second defend-

“Vanﬁ. ‘ NI

Invemnty and Jardme. for pla.mbxif :—The gxft to dharma is void, a.nd
as to.the property  so bequeathed there is :an 1ntesfa.cv———Gangbm v.

- Thavar Mulla (1). The plainiff is the heir, and, - [485] , therefore takes

the property. .There may be savmgs or a,caumulablons of the rents of the
immoveable properties while in the hands of the widows, or of the survi-
ving widow. If so, we shall claim them. There will have to be an
enquiry as o this ——Mayne s Hindu Law, para ‘580 (4th ed.). We con-
tend that the wiil glves the widows nothing more than'an ordinary widow’s
estate. - This suit is not barred. "Cuverbai died in 1871, but Navivabu did
not die uuntil last year, 1888. Until the death of the widows there was no
cause of action at all, and to the plaintiff there was no cause of action
until 1884 when his father Govmdn died. Artlcle 140 of f,he Limlta,txon
ct XV of 1877 applies.”

" Starling, L_a'ng and Tela'ng., for first defendant :—If the’ plamblff were
the immediate heir, his cause of action would arise on the death of the

_testator ; and if the executor proceeded to apply the estate for the purposes

of invalid gifts, the heir would be barred after twelve years— Kherddemoney
Dossee v. Doorgamoney Dossee (2).  Article 140 hag never been applied to
the case of an heir coming in after the widow. He is ‘not a remainder-
man or reversioner. Here the heir succeeds as.the ultimate heir of the
deceased. = Article 141 is always abphed in such a case. Tuepointalways
is whether the female had any estate in the property claimed —Hashmat
Begam v. Mazhar Husain (8)." In this case the widows had no. widow's
estate in the property: By the act of the testator they were deprived of

the estate to which they were entitled by law, and were given, instead of - -

it, the income of certain property. Therefore when Cuverbai died in 1871
the interest she had went, not to ' Navivahu, but to the executors. So ,
also when Navivahu died. As regards she rest of the property, the
testator deprived the widows of their estate in it, and as far as he
could be has deprived every one- else. He has deprived his widows

“and his heirs, of their right of creating an ésbate paramount to theirs -
—Kolla Subramaniam Chetts v. Thellanauakulu Subramaniam Chetti (4); -

Adi Deo Narain Singh v. Dukharan Singh - (5); Ghandharap Singh v.
:Lachman Singh (6). [486] Adverse possession which bars the widow

ba.rs -the reversioner also ——Krishnaii Janardhan v. Morbhat (7).

¢ Adverse possession of a service vatan bars not merely the holder, but

E also his- successors—Radhabai and -Ramchandra Konher v.. Ananirav

“ Bhagvant Dsshpande(8), Babajiv. Nana(9). Here the testator’s alienation

has been adverse to the widows, and it is also adverse o their hairs; and.

- the first defendant, the executor, has held adversely to them for more than .
. twelve years. By the will the whole corpus of the property is given to the

--gxecutors, subject to the life-interest of the widows in the income— -
- Saroda Soondury Dossee.v. Doyamoyee Dossee{10). So here the plaintiff is .

not entitled to the property on the death of the widows, as.the widows in
their life-time were not entitled to it—Gya Persad alzas Lal Persad v.

.. Heet Narain(11)' Possession is adverse, excopt where it is obtdained by an -
. improper act. The case of Srmath Kur v. P'roswnno Kumar Ghose (12) is

(1)1 B. H. C. B, 7. @ 4cC. 45, U (9) 10 4. 343 (346)
{4) 4 M. 124 (1929). C (5)5A.532, - . - (6)10A, 485,
{7) 18 B, 176. (8) 9 B. 198 (231) 7.7 (9) 1B.'535 N. (537)

(10) 5C, 938, . (11) 9C.198." ’_‘i' (12) 90, 934,.

e

Cem
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4 case of an invalid alienation by a' female who.had a: limifed interest, but: 1889
the decision is wrong, no . distinction is made:between a bar arising when: A0G.26~
the widow: comes into possession and a bar arising atterwards? see, also,» ——
Kokilmoni Dassia v. Manick Chandra Joaddar (1), Sheo Narain Singh.v,: OBIGINAI'
Kurgo Koerry (2). This is a case in which the testator has given his estate: CiviL.

away from his widows and from all his heirs . to his executors, who.can do
what they please with it subject perhaps to their being ca.lled to a.ccount 1B 182,
by the Advecate General on behalf of the charities.

-As to gitts to dharma. - The case of Gangbai v. Thavar Mulla (3) is’
founded on the reason that dharma includes other than charitable purposes.’
Tn the case of Lakshmishankar v. Vagnath {4) it was held that those pur-
poses were valid. The purposes directed by this. will are all good works
of a permanent na.hure, such as temples, wolls, &e. The Court could frame
a scheme ’ '

- [487] Rivett- Carnac (wﬂ;b Latham) for the.. Advocate General
clted Nobin Chunder Chuckerbutty v. Guru Persad Doss(5), and.contended  *
bha.t. the devise bo cha.rmy was good and that a scheme should Dbe dxrected

J UDGMENT

PARSONS;:J.—This is aeuxb which was brOughb on bhe 21st December,
1888, by the plalntlff -who - claims-to:be entitled, as the heir of his uncle
Kallianji, to the whole of his immoveable property, and to such portions.of
his ‘moveable properby as may.nob have been disposed of by his widows.

Kallianji, a separated . Hindu, | - died : childless in 1869, leaving two
widows, Cuverbai and Nanavabu. Cuverbal died in 1871. Nanavabhn
died in 1888. On her death the pla,mtlff (who is the son of.a brother of
Kallianji who died in 1884) became entitled to sueceed as the heir of
Kallianji. Kallianji made a will in which. after bequests of certain
gpecific lega.cles, he gives to his widows four properties (two to each) for
them to enjoy the income. or rents thereof for their lives. The rest of his
esta.te, and these four properties after the death of the widows, he makes

dharm,” and he directs his exeeutors to expend the income . thereof for
“‘dharm,” whlch he expla.ms to. be ‘doing all good works Lf a. permanent
nature” and acting in such a manner as to give .ma a good na.me Ij;
is contended on behalf of the plaintiff that - this bequest to" “dharm” is
void, and on behalf of the defendants (the executor as representing bbe

estate and the Advocabe-General the chanhy) {1) that the bequest is
good and (2) that even if bad, the suit. is.time-barred. Preliminary,
issues have been raised on these two points and have now to be decided; ,

¢

On the authorities cited and on the plain construction of the terms ot
the will T have no hesitation in' bolding that’'the provisions- constitubing
the ‘dharm’ and\@irecting the executors to expend the income of the estate
for the dharm are void. This being so, there would be an intestacy as to
the whole of the estate so attempted to be dealt with, and the effect of
" this would be that the widows-of Ka.llmnu'would take nob the limited
. egtate devised to’ them by the will, but what is in law defined to ‘be
[288] a widow’s estate in his-property. I say fhe ‘effect would " be, for
no compulsion could bs' exercised- to forée' them to ‘take it, and it ig not
- tiscessary that they should actually claim ‘and take their widow's estate:
, ‘They mrgbf, out of - deference to tbe Wxshes of thelr husbend or of

Liet oy T <

S noen 0 @I0CLR. ML U (9 1B.E C. R. 'n. e
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thelr own ehome. have preferred that the execubors should devote the~
income:of the-estate to.some charitable object whereby their: husband’s.:
napie wouldl ‘ba kept 'in honour. - This, however, would not change theﬂ
legal aspect of the effect of the void -bequest or alter the nature of .tha'

" estate that, on the death of Kallianji; : would devolve on ‘his: widows. -

There ‘would, still be an intestacy, and no-acquiescence or consent of the:: .
widows and no-act of the.exzecutors could change.that or validate”
the invalid bequest so as to affect persons not elaiming through or.

under them. - Such, then, being my decision on the first pomt it ha.s _

next to be seen Wnetber the plaintiff’s suit is within time. .~

Numeroue, cases havé been cited by the learned counsel for bhe
defendalets ‘in support of their confention that the suit is time-barred. I

. appears, however, on an examination of thém that the majority are in'-

no ‘way relevant to the present case. They refer either to a different’
l4w or to a different state of facts. If a period” of - possession which:
would be adverse to- and would -bar the right of the widow, would be:.
adverse fo- and would bar the right of the person entitled to possession:
on her death, then, no doubt, some of the cases are in point. This,
however, is not the present law. It is settled that no slienation by
the widow can affect her husband’s heir, either by giving the alienee a -

better title than the widow herself has or by making his possessmn dunng; -

the life-time of the widow adverse to the heir.

The preclse article of the Limitation Act of 1877 a.pphcable to the-‘
pregent case. is, without doubt, No. 141, as contended for” by defendants”
counsel, and not No. 140 as the plaintiff’s counsel has urged. That:
articlo gives a Hindu entitled to the possession of immoveable property
on the death of a Hindu femals, a period of twelve years within which.
to bring his suit for possession of that immoveable property, and provides-
that that period begins to'run from the time when the female dies. In
the present case that time is the death of Nanavahu, which took place in: -
1888, [3489] less than a year before the suit was filed. As: long as either
Ouverbal or Nanavahu were alive, the plaintiff would have no right of
action.” He’ eould nof sue for possession, and he would have no right
Whatever to interfers in the management or disposition of the income of the
pronerty Hven if it be assumed that the executors of Kallianji expended:
that income on charity contrary to the wishes of the widows, still the-
plammﬁ could have taken no possible objection thereto, Even if they
had alienated some of the corpus of the estate, I know of no provision
of law which would have compelled him to sue to set aside that aliena-
tion, or otherwise held it binding on him. His title and his right to-
possession would not come into being until the death of the last surviving
widow, and then and then only could he sue for the property. - Of course- .
if the testator:had disposed of hig property, so that on the death of his
widow there would be no estate left to his heir, the case would be different;.
but the righit of the heir-would in thatcase be taken away not by any
adverse possession, not ‘by any act of the executor, not by any conduct
of the, widow, for none of these things could affect him, but, by the act of

- . the owner of the paramount estate, who alone could dlvest him: of the ..

estate which is .conferred upon him by the law . of mherltance In the

_ present case. had the bequesﬁ of the testator of. his estate in dharm been:

a valid bequest there is no questlon but_that the plaintiff’s_suit must

.~ bave failed. ., When, however, it is, found that - the bequest was noha 8
' vahd bequest buﬁ that there was a.n 1ntestacy the effect of Whleh Was bo:

88
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create an esta.ﬁe to Whlch on ﬁhe death’ of t.he last surviving wndow the hen:
of the testator, whoever he might be at that time, would be . entut:led then .
during the lives of the widows there can be no such thing as. . possession

- adverse to that beir. The law allows:the - heir twelve: yoars. from the .
death of the widow within which to bring his suit for possession, and it -
is not in. the power either of the widow: or of the-executor or of any person
claiming either through or against them to. a.bbrewa.te bha.b perlo& .o
‘substitute another period or starting-point ef time. ! :

1 find, hherefore, that no part of the suit is barred by llmlta.m on and
that the bequests to dharm in Lhe will of the. testator contained are voxd
a.nd inoperative. - . -

; [490] The further hea.rmg of t;ne suib sta.nds ad]ourned to the 16hh
September next, to allow of the dlsposa.l of an a.pphca.lslon for- mspectlon
-to be made in Chambers. : . ; ey

Attorneys for the plamblt'f ——Messrs meford and Buckla.nd

Attorney for the defendant :—Mr. Mulji Bhavanidas Bharbhiya.

t

Attorneys for the Advoca,te deneral '—Messrs thtle, szth Frere."

and Nwholson

14 B. 490; »
ORIGINAL CIVIL.

* Before Mr: Just'z'ée Fdrran'.j

GOKIBAI (Pnammﬂ) v. LaRaMIDAS KHIMII (Defendant} *
. [17bh Aprll 1890] .

Hindu Zawr—Mamtanance af wzdow-—Smt against iather-m-law—Defence that plamhﬁ
was provided for by her husband’s wzlL——Eﬁ’ect of dwrection in husband’s will that
widow should reside in family house.

The plaintif, after the death of her husba.nd M.. sued her fa.ther m la.w for
maintenance. M, although not adopted had always been treated by his maternal
grandfather N, as his son. They lived, together, and after N. ’s death,.in 1873,
M. and his wife, {the plaintiff), continned o live occasionally ‘with N.’s w;dow,
Mankorbai, M. died in 1876 without issue, leaving the plaintiff, his widow, who
was then a minor of the age of fourteen. M. left a will and appointed Mankorbai’
his executrix. In his will he spoke of himsalf as the adopted son of N., (which
he was not), and he purported by it to dispose of N.’s property. - He bequeathed

ornaments of the valué of Rs. 2,000 to his wife, .and he directed that if she re- -

_sided in the house of his father (the defeudant), orin the house of Mankorbdi,
she should be paid Rs. 10 4 month 23 maintenance by Mankorbsi, but if she
: went to live elsewhere, that only Rs. 7 a month should be paxd to hez, Mankor;.
bai proved the will. 1m 1879 the plaintiff left Mankorbai’s bousée and went to
- live with her mother , and in 1889 sbe filed thiy suit against her father-in- law,*
the defendant, for. maintenance.. The defendant pleaded that the plaintiff wasl

' provided for by her husband’s will, and, further. that. the plaintiff. had’ failed to:

obey her husband’s direction to reside emher in Maukorbai’s house or;the defend-
anb s house, and that, therefore, she was not entitled toa separa.te maintenance,
'\ Héld: that the plaintiff was not bound to enforce hor claim under her hus-
" band’s will in lieu of claiming maintenance from her father-in-Iaw. In answer:
' 'tn plaintiff’s claim the defendant was bound ta show that she was possessed. of:
. property out of which she-could maintain herself, and he did ot discharge thas.
onus by showing that by suing Mankorbai she ngbt possxb]y recover the main-
taenance pmvxded for hez hy the w1ll.. P

1y B Sty 3 :'3_‘:- T ‘;A" Lty

O Suih No. 53 of 1889.
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