LLR. 14 BOMBAY.

13 B. 1, . o . 1889

S CORIGINAL CIVIL, .~ e

Before Sir (’harles Sargent Kt., -Chief Justwe and Mr, Justzce Bayley ' OI(;IGINA;.
: . Crvin

. JAMNABAL, WIFE OF jicseerer VOLLUEDASS (Defendant}, CREL

Appellant v. KHIMJI VULLUBDASS AND OTHERS (Plaintiffs), -
_ Respondents AND SAKERBAI AND JIVABAI AND ANOTHER
(Defendanis), Respondents.* [20th September, 1889,]

Wzll—Chanty—-Publ:c chamy-—Sadavamt—Well—Czstarn—Hmdu Zaw—Preference :
given to unmarried daughters cver married daughter.

M, a Hindu inhabitant of Bombay, died in 1886 leaving him surviving his
widow, Maneckbai, and three daughters, viz., Jamnabai, Sakerbai and Jivabai,
Jamnabai was his daughtet by apredeceased wife and was married in his lifetime.
Sakerbai aud Jivabai were his daughters by his wife Maneckba.l. and - ‘were

" unmarried. The testator’s will' contained the following provisions -—

*Clause * 6,—8hould my wife die withoust leaving an heir, then as to whatever
property of mine there may be left, the same bs used as . follows :—~My trustees °
shall make the outlay for both the sadavarais and thas for the work of repair of
my property out of my fund. = And as to whatever surplus may remain out of the,
same, let my tristees pay to my brother Dosa Mulii’s son, named Bhai Ramdas,
Rs. ‘50 per one month for his expenses. - As to the surplus moneys which may
remain out of the same after taking Bhai Ramdas’' advice are to be used in
making the outlays for building -a well and avada (i.e., cistern of water for
animals to drink out of), Such moneys are truly to be used by my trustees.”

‘10. In my country, at the village of Shri An]ar I am at present carrying
on a sedquvarat. Similarly out of my-fund my trustees are always to_continue
(the same,) and if there be heirs of mine, those also are to continue the same., -
‘The sadavarat shall never be stopped..

““16. -After my death my trustees shall out of my income set up a ‘sadavarat
in the town of 8hri Nassik. In that sidko (articles of food) are to be given to
-each person as follows .—Flour weighing sixty ‘rupees.  Dal (pulse) weighing

‘eight rupees. Sailt and chillies,””- . : )

““18. A sadavarat of mine is pow going on in the village of Shri Anjar, and
‘T have written for another sadavarat to be set up at Shri Nassik, Thus my
T2] trustees are to carry-on both.the sadavarats in a good manner, and they are
to pay the expenses thereof out of my funds. And when my trustees shall-
make over my property to any of my abovementioned heirs, or to any -one.who
may hereafter be appointed as heir, in order that the expenses of both the
sadavarats may be properly defrayed out of the interest (or rents), a sum of
-money sufficiens for that, or houses, whichever my trustees may choose (i.e.) "
property sufficient to maintain the expenses of both the sadavarats, shall be set
apart.. ~And as to tha property which miy remain, my trustees shall make over

" the same to my beir, but the sum or houses thus set apart for the expenses of the
sadavarats are to be sepamted ” .

Held—
(1) That the bequesu to the sadavamt at An]ar Was- vahd

(2) That the bequest to the second sadavarat which by el 16 the testatct:
.. directed to be established at Nassik, was valid, and was not void for uncertainty.
;. v .. The olear intention of the testator was that this sadavarat should be on the same

f"Suit No, 116 of 1888 Appeal No.. 625,
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scale ag the one at Anjar a.nd thete would, therefore be ho dlfﬁculby in ageertain. .

ing the nature of the sadavaratto be establiched and the sum 1o be expended
upon it,

(8) That the bequest in cl 6-in the building of a well aud cistern was valid as
a charitable trust. :

(4) That under cl 18 of the will the reexdue of the testator s property should

go to the two unmarried daughtets of the ﬁesna.tor m preference to the ma.rned .

daughter,

' THIS was a suis for the purpose of having the will of one Mora.r]n

estate ascertained and declared.
Morarji Mulji, 2 Hindu mha.blbanb of Bomba.v,dxed on the 4th of Augusb

. 1886, leaving a will, dated the 28th of February 1884, of which he appoins-

ed the plaintiffs executors and trustees. Probate of the will was obtamed
by the plaintiffs on the 24th January, 1887.

The testat>r left him surviving his widow, Maneckbai, and three -

daughters, the defendants Jamnabai, Sakerbai, and Jivabai. The testator
left considarable self-acquired property, . moveable and immaveable.
Maneckbai died some months. after the testator, leaving no son of her
own, and without having taken one in adoption.

- The defendant Jamnabai, a daughter of the testator by a predeceased ‘

wife, was married in the testator’s lifetime. The defendants Sakerbai and

Jivabai had never besn married.

{31 The portions of hhe said will material for the purposes of thls’ ‘

report were:—

Clause “6. Should my wife dle without (leaving) an heir, then as’
to whatever property of mine there may be left, the same be used as
follows :—My trustees shall make the outlay for both the sadavarats and
that for the work of repair of my property out of my fund. And asto

- whatever surplus may remain out of the -same, let my trustees pay to my

brother Dosa Mulji’s son, named Bhai Ramdas, Rs. 50 (in number fifty)

- per one month for his exrenses.. As o the surplus moveys which may

remain out of the same after taking Bhai Ramdas’ advice are to be used
in making the outlays for building a well and avade (i.e., ecistern of

- water for a,mma.ls to dnnk ous of) Such moneys are truly to be used by
’ my trustees.”

"9, After my death, outlays are to be made after me, and moneys.
are bo be paid as legacies, as written below :—
' “5,000. “Let there be purchased and kept promissory notes for
Rs. 5,000 in the name of Bai Jamna. Let the interest which may be

: recelved thereon be ecoutinued to be paid to her.

“5,000. Let there be purchased and kept promissory notes for
Rs.-5,000 in the' name of Bai Saker. Iiet the interest which may be
received thereon be continued to be paid to her. ILet such interest be pald
‘after Bai Saker’s marriage shall have taken place,

“5,000. Let there be purchased and kept promlssory notes for'

) Rs. 5,000 in the name.of Bai Jiva. Let the mterest thereon be pald after

Bal Jnas marrmge shall have taken placa. * . N
E

10 In my country, a,t the VJIlage of Shri- An]ar, I am ab present
carrving a sadavarat. Similarly oub of my fund my trustees are always

to continue (the sa.me) and if there be heirs of mine, those also are to ‘

contmna the same. This sadavarat shall never be stopped.”
} 60 . . - '
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. “16. After my death my trustees sha,ll out of my .income sat up ‘a 1889

sadavarat in the town of Shri- Nassik. In that, sidho (artlcles of food) BEP.. 20,

. are to be given to.each person, as follows :— o :

- . “[a] Flour welghmg sxxﬁy tupees‘ Dal (pulse) \vexghmg eighb runees ORIGINAL ,
Salt a.nd chillies.” y CrviL,

“18. A sadavarat of mine is now goingon in the village of Shm 14 B. 1.
Anjar, and I bave written for another sadavarat to be set up at Shri :
Nassik. Thus my trustees-are fo carry on both the sadavarats in a good
manner. And they are to pay bthe expenses thereof out of my fands..

And when my trustees shall make over my ovroperty to any of my-
abovemsntioned heirs, or to any one ‘who may hereafter be appointed as
heir, in order that the expenses of both the sadavarais may be properly
defrayed out of the interest (or rents), a sum of.-money sufficient for

_ that, or houses, whichever my frustees may choose, (i.e., property sufficient

to maintain the expenses of both the sadavarais), shall be set apart.
And as to the vroperty which may remain, my trustees shall make over
the same to .my heir, but the sum  or houses thus get apart for the
expenses of tha sadavarais are to be separated. ”
The suit camse on for hearing before Jardine, J., who on the 22nd .
of ' September, 1888, delivered s judgment, of whlch the folIowmg
nortlons only are material for the purposes of this report :—

, “ Mr. Telang, as counsel for Maneckbai’s da.ughters a.rgues that even
if the Court holds that after Maneckbai's death the properhy goes %o her
husband’s heirs, her daughters are entitled, as unmarrled in. preference to

Jamnabal the married daughter. - -

: For this proposition are cxted M&vne 8 Hmdu Law. 89, 479 and 514

(4tah edn.) and West and Buhler, pp. 104 and 442 (3rd edn.) and the
authorities to which these learned authors refer. They appear to me to
show that in this part of India the unmarried daughter succeeds in
préferencs o the married, under the rule stated in the Vyavahara Mayukha

.and’ the . Mitakshara, and no custom fo the coutrary being alleged or

suggested. I interpret the rule in this manner, and on the second issue find

."that the two unmarried daughters, defendants 2 and 3, take absolute and
several estates (Bulakhidas v. Keshavlal(1) ; Mayoe's Hindu Law, s. 515,

{4th edn.) ; whether they be regarded as [5] mherxmng from the father or

" the mothet-—Bnagzrthzbaz v. Kahnujirav (2)

“The construction of cl. 6 presents some difficulty. I assume :
with some doubt that the bequest of the- remdue in el. 18 does not take
effect, because there is no son born or adopted. - The last direction in this
clause may then be considered alone, and its languags, which resembles
the words constraed in Dwarkanath Bysackv. Burroda Persaud.Bysack (3)
may be construed as a bequest of the residue. The parties wish to suppors
these charitable bequests; and as no Indian or other cases have been cited,
I have paused to consider how far the decisions in England can reasonably

. be applied to the circumstances of India and the notions of Hindus. Those -

~to which I will now refer seem to me fuirly applicable. I canaot presame

a charitable object in the well and cistern, and if not charitable, the gift

. must fail for uncertainty, under s. 76 of the Suceession Act X of 1865—
-Aston v. Wood (4). But even as a charitable gift” it would be void for.

uncertainty, like the glft of the residue in Cha,pman v. Brown (5) to build

-

(1) 6 B. 85 "~ - (2) 11 B.285, - : (3)40443
(4)L R. GEq 419, RGN Ves, 404 (410),'. R

461 .
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a chapel. The language of the Masbar of the Rolls in that case applies
mautatis mutandss. ‘It is quite impossible to give any direction that would
not be vague and indefinite to a degree almost ridiculoys: an inquiry what
they m‘ight have employed for building a chapel, without knowing what
kind of chapel : the testatrix having given no ground fo ascertain what
kind of cha.pel no locallby As remarked in In re Birkett (1) by Sir G.

Jessel, M.R., in approving of this decision ‘you might have -any kind of
chapel; you might have something very much like a barn, or you might
have a beautiful chapsl resembling for instance, La Sanite Chapelle in
Paris, or the Sistine Chapel at Rome.’

* Another matter for decision relates to the hwo sadavarats Whlch
are established for the da,xlv distribution of food to mendicants and
travellers. This object is, in my opinion, a public charity. Clause 6
is explained by cl. 16, whence it appears that one of these sadavarats
was intended by the testator to be [6] created ab Nassik. As regards

- this sadavarat, I am of opinion that the bequest is void for uncertainty.

The authorities "already cited apply, and also Flint v. Warren () where
the Vice-Chaneellor held a beguest void for uncertainty ; for, ‘ first’ the.
testatrix had not specified the sum which was to be the subject of the
bequest ; and the difficulty of ascer taining the amount of the fund which
the Court ought to direct to be set apart to answer the bequest, was
insuperable.” The subjects also were not clearly specified ;" see, too, Vezey
v. Jamson (3) and Price v. Peacock (4). I find no means of ascertaining, even
approximately, for what number of persons the testator .wished to make
provision of daily -dole, or what style of bulldmg he wished to have
erected. The circumstances differ thus from those in the The Magistrates
of Dzmdee v. Morris (5) decided by the House of Liords. '

. “Having regard to the observations on the The Magistrates of Dundee
v. Morris (5) in Fisk v. Attorney-General (6) and in In ve Birkett (1), T am .
of opinion that the Court ean support the bequest to the sadavarat at Anjar,
in Cutch. That charity is in actual existence, and was so in the testator’s
lifetime.  The locality is defined. Clauses 10 and 18 show that what the
testator wished to have continued was this very actual sadavarat. 1tis to

. be continued in the same way.and in a reasonable manner. I think, then,

* $here is sufficient limitation pointed out by the will as to the - charitable

" object to enable “ the Court ” to ascertain the amount required o be applied

: . for carrying out that object.” For this purpose a refetence must be made
- to the Master in the ugual way. -

* Thus in construmg el. 6 1 uphold the bequesh to the An]ar sadava--

l rat a,nd that to Ramdas.

“1 also find that defendants 2 and 3, the da.ughters of Ma.neckbm,

-are entitled to the residue, moveable and immoveable, in absolute and

several estates. The residue devolves to them as heirs of the testator,
they being unmarried daugbters, in preference to bbe married daughter
Jamnabal. :

f

1] Against so much of the decree as deela.red the dafenda.nts, Sakerbal
and Jivabal, to be entitled o the residus to the exclusion of the defenda.nt

. J amna.bal, the defendant, Jamnabai, appealed.

(1) L. R. 9 Ch. D, 576 (579). - . (9) 15 Sim. 626 (625).

(3) . 8. & S, 69 (70). D (4) 2 Lev. 267.

(5) 3 Macqg, 184, , S e e (G)L.R 4 Hq. 521,
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The p]aihtiffs, the executors, objected to the decrée in so far as it held
that the bequest for the sadavarat at Nassik was void for uncertainty. The *
Advocate General objected to the decree for the last mentioned reason, and
also because it held that the bequest for building a well and clstem was
- void for.uncertainty. - o

Lang, Inverarity and Jardine, for the appellant

- Budrudin and Chitty for the executors, respondents,

Telang and Dhairyavan, for the defendands Sakerbai and lea.ba.x,
- respondents.

Latham (Advocate Genera.l) and . Chztty for the Advoca.be Genera.l.
_ respondant. ‘

As in the event of the chantable bequests absorblng the whole of
the property it would be unnecessary to go into the appellant's case, if
was agreed that the Advocate General should commence.

Latham (Advocate General) :—Tirst, as to the sadavarat at Nassik,
A charitable bequest cannot fail for uncertainty. Chapman v. Brown(l),
on which Mr. Justice Jardine relied, was decided on the law of Mortmain,
and does nct apply. That case, too, has been practically overruled by a

“series of cases mentioned in In re Birkett (2). The current of authority bas
changed, and now a bequest of residue to charity will never fail. Besides,
in this case the sadavarat at Anjar is ascertained, as it was commenced in

1889
‘SEP. 20.
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the testator’s lifetime, and the Court will ascertain the sadavarat at Nassik

from it, The testator evidently intended that the two sadavarats should be
carried on in g similar manner and at a similar cost.

Secondly, as to the well and cistern. There can be no doubt that it

igs a good charitable bequest—Jones v. Williams (3) ; West and Buhler's
Hindu Law, p. 206, note (7 (3rd ed.); Viramitrodaya, p. 250; Mandlik,
p. 336 ; Fatmabibi v. The Advocate General of Bombay (4). A
"~ The well is for men, the avada for animals. A bequest for animals
useful to men has been held valid. . .

[8] [SARGENT, C. J.:—Youmay conclude that it is a charitable objact. ]

Then it cannot be void for uncertainty as.it is a gift of the whole -

residue. It is very different whether you have to deal with residue or a

specific fund. When the Court can come to the conclusion that the gift is

charitable with charges ou it, then all doubt ceases——Mztford v. Reynolds(5)
Duwarkanath Bysack v. Burroda Persaud Bysack (6).
Chiity for the executors in support of the sadavarat ak Nasmk. : '
Telang :#~1 submit it is not in the discretion of the Court to say bow
much shall go in charity. The testator only intended a portion to be so
applied, and that portion is uncertain. Dwarkanath Bysack v. Burroda
Persaud Bysack(6) is distinguishable, as there was a general resxduary be-
quesb in favour of charxtv Then, again, I submit that the word “fund”
" in the will means income only, and that the capital is undiposed of. If the
sadavarat at Nassik is to be established, it must be out of the income.
A portion of the residue is given for the well, but that portion being uncer-
ain, the whole gift is void for uncertainty. - : N

 Latham in reply. _
, The ]udgment of the Court was dehvered by

(1) 6 Ves. 404, B L.R.90h.D;‘5'f6. " (3) Amb. 651,
) 6. B.42; - (5) 16. Sim, 105. (6) & C. 443,

" 463
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SARGENT Q. J., after stating the.facts of the case continued as
follows :—The questions now before the Court aie on the construction of
el. 6 of the will of Morarji Mulji, which runs as follows :-——(His Lordship
read cl. 6.) Mr. Justice Jardine has found no difficulty in declaring valid'
the bequest to the sadavarat at Apjar, in Cuteh, as that sadavarat is
already in existence, and was, in fact, established and maintained by
the testator in his lifetime. But a question has arisen as to the

‘validity of the bequest to the second sadavarat, which the testator has by

cl. 16 of his will directed to be set up at Nassik. It is said that

-no fixed sum hag been set apart for the establishment or maintenance of

this sadavarat, and that the bequesb is consequently void for uncertamty

"In ¢l.18 the testator says: [9] * A sadavarat of mine is now going on in

the village of Shri Anjar, ‘and I have written for another sadavarat to be
geb up at Shri Nassik. - Thus’my trustees are to carry on both the sada-

varats in a good manner.” We think that taking a reasonable view of the '

will, which -is not artificially drawn, it was clearly the intention of

‘the testator that the sodavarat to be set up at Nassik should *be on the

same scale as that already carried on at Apjar. There will, therefore, be
po difficulty in ascertaining the nature of the sadavaratto be established
and  the sum to be expended upon it—The Magistrates of Dundee 'v.
Morris (1). This seems to us to be the fair and reasonable view to take:
of the clauses relatmg to the sadavarats, and a direction must, therefore,
be given for the carrying on of both of them.

A further question was ra.lsed, in the course of t;he argument as to‘
what was meant by the word “ fund ” used in the will. Lookmg at
the will, as a whole, we are of opiniou that by. the word *‘ fund” the
testator meant personal ,propertv It is clear that he must have meant

" gsomething distinet from * property,” as. in eci. 15 he- mentions, his

vlmmoveable property, which be directed was not to be sold or morfgaged ;
“thus showing that he consxdered that as somebbmg ap,art; from the rest.

Again it has been a.rgued that “ fund ”” means ' income ”’; but when he
means to speak of ' income ** he uses that word asin cl. 16 We may state .
that in our opinion, the sadavarat should be supported out of the income -

of the fund. - That would, in any view of the case,. bae the natural ecurse.

‘Wae come to the latter part of cl. 6 which directs the building of a
‘well and “avada ”, {cistern for animals to drink water from), out of the
surplus of his fund after providing for tbe outlay of the two sadavarais
and repairing his property. Mr. Justice Jardine considered he could not

presums a charitable object in & well and * avada . Such~an object is

®o frequently the result of charitable intention in. Oriental countries, and
is so entirely in accordance with the notions of the people of this country,

" that, we think that, in the absence of anything to show that the testator

~intended the well and “ avada ' " .to-be built for. [10]* the benefit of his

property—and there is nothing in the present will to show such intention
—they should be presumed to have been intended by the testator for
the uge of the public. However the Division Court considered that in
any case the bequest was .void for uncertainty ; and as the whole of the

- residue of the fund was clearly not intended to be applied to that charit-

able purpose, the question doubtless arises whether the bequesh was void “
on that account. The Division Court relied. on Okapman v. Brown (2)

~ and the remarks of Sir G. Jessel in In re Birkett (8)..

1) 8Maeq, 194"~ (2 6Ves. 404, . - (8) L.R. 9 Ch. Div. 579,
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V. Brown(l) wha.b was actually decided by Sir W Grant was that the

‘bequest of the * surplus " of the residue after providing for the building

- of'a chapel was void, because that object having failed, being in violation

R

of the Mortmain Acb, it could not bs ascertained how much would have

:+besn applied to the building of the chapel by the executors, and thus - the
w-i‘g1fh of the surplus became void from uncerfainty. No doubt Sir ‘W.
‘Grant in the course of his judgment expressed the opinion, which may

" have some bearing on the present question, that if. would be impossible

to refer it to the Master to enquire what the executors might have
employed for building a chapsl without knowing the locality where it was

to be built, or what kind of ehapel was intended by tha testator and whish,

1889
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as Sir . Jessel said in In re Birkeit (2) “might have bsen something very .

much like a bara, a kind of structure with which we are too familiar in
this country, or you might have a beautiful chapel resembling, for ins-
tance, La Sainte Chapelle "in -Paris, or the Sistine Chapel at Rome.”

However in Mitford v. Brown (3) Lord Lyndhurst, after referring to’

Chapman v. Brown considered that the monumenst, which the testator .

directed bo be built to contain the body of himself, his two parents and
his sister and to be built of durable materials, was sufficiently described ;
and so also in The Magistrates of Dundee v. Morris (4) the House of Lords
regarded the sum to be spent on the hospital for one hundred boys was

'sufﬁclenbly restricted by the will.

Again in Dwarkanaith Bysack v. Burroda (o) bhere was a dlrectlon
[11] to the trustees of the will to expend suitable sums after the demise
of the testator’s father, mother, grandfather as wellas of himseli for the
annual contribution and gifts to Brahmins, Pandits holding tolls for
learning in the eountry at the time of the Durga Pooja and for the perusal
of Mahabharat and Puran and for the prayer of God in the month. of

Kartik, it was held that the proper sum to be expended could be ascer- - v

tained. The present will is silent as to the precise amount o be expend-
ed on the well and avada, but it may be reasonably inferred that the

testator inteaded such a well and avada (the former being presumably .

intended to supply the latter)  as would be in accordance with the

ordinary usage of the ecountry .in such maters; and it would, therefore,

be quite possible to refer it to the Master in Eqmby to ascerbain whah
would be a proper sum for ‘the purpose.

It must, bheratore, be referred to the Gommlssmner to ascert;am what
would be a reasonable sum to ba-expended in building the well and cistern,
such sum %o be paid oun“;)fe.the moveable property of the testator.

The testator's will also set apart  a sum sufficient for the two

sadavarais as directed by cl. 18 : and also on general principles wa think the
moveable property should be first employed for that purpose and then, if
necegsary, the immoveable property. There will in all - probability be a
residue consisting of the immoveable property and so much of the move-
able property as may not be required for these cha.rlta,ble purposes, whlch

regidue will go to the heirs of the testator.

The question as to who was anblbled to the resndue of tzhe testa.tor s
properby was then argued.

Lang, for appsllant.—I submit tha.b J a.mna.ba.l the ma.rned da.ughter,' :

is entlﬁled to sharei in the re51due equally with Sa,kerbaa a.nd lea,bal the

*

(1) 6 Ves, 404, 2 L. R. 9 Ch, D 679, (@)1 Priitgs,
(4) 8 Macq. 134, (5) 4 -C. 433. | |
| | 465
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:upmarried daughters: of the -testator. . The reason for the rule that

preterence should be given.to the umma.rrxed da.ughter, is that she is

“supposed to- be unendowed. Here all are equa.llv pfov1ded for by the

will, and the reason for the rule fails. There is no case in. which the'

,exact. question bas arisen. One text, Katyayan, gives the words “ if
unmarried or unprovideéd for” ; Mayne’s Hindu Law, para 479, (4th ed.)

Mayukha, [12] Stokes’, p. 86, IV, 8, 12, 13; Mayukha,, Stokes Hindu
La,w p. 440, I1, 1, 2, 3;in Mandlik (o 79) for the word * or ” is given

and” ; that means that the property is to go to the unmarried daughter
if unprovided for. Here all are provided for equally. Therefore the reason

“for therule fails. You must look at the object of the rule.

Telang, for Sakerbai and Jivabai.—The point is incapable of argu- .
ment’; the texts are clear—Stokes’ Hindu Law, p. 440. That the object
of the rule fails in any particular mstance is no reason why the rule should
not be applied. .

Lang in reply. o

L Cur. adv. vult. "’

JUDGMENT..

:The ]udgment of the Gourt was delivered by :
- SARGENT, €. J.—On the question as to who are ent;ltled 5o succeed

‘to the residue of the .estate under ol. 18 of the will it was contended
for the - defendants, ‘Sakerbai and Jivabai, that the -widow, Mameckbai,

took an absolute . estate under that will; and that they, as devisees

xunder her will, are the persons now entltled to the residue. But we
-agree with the Judge of the Division Court that the appointment of -

Maneckbai to be the testator's beir in the absence of express words showing -
@ contrary intention, does not confer ar estate of inheritance on her. This

- wag so beld in Hirabai v. Lakshmibai (1), where the testator, asin the

present case, appointed his wife to be his heir, and the appeal Court held

she only took a widow’s estate. This being so, and Maneckbai having

died without heirs, by which it is clearly meant a natural or adopted son
‘to which the testator refers in cls, 2, 3, 4 and 5 of his will, we have to
.consider who are the heirs to take the residue under cl. 18.

« Tt is not disputed that had the defendants, Sakerbai and Jivabai, not
been provided for by the will they, as the unmarried daughters of the

testator, would be entitled to succeed in preference to the married daughter,

Jamnabai., Bub it was said that the groux}d of the preference shown to
unmarried daughters is the father’s. obhgatmn to marry and provide for
‘them ; and that, if this has been done, they have no better claim to their
T13] fathers property than his married daughters It is probable that

“the. preference of the unmarried daughter was in some degree founded on

.the above congideration : see West and Buhler’'s Hindu Law, p. 105 (3rd
ed.):.However, in Strange’s Hindu Law, Vol, IT, p. 89, it is said that “the
‘maiden takes the property by reason of her offering the funeral oblation
to ber deceased father”; a duty which arises from the married daughters °
having passed into another gotra. It was, also urged that the text of
Gautama—"' unmarried or unprovided for ”—ghould be read ' unmarried
and. unprovlded for.” But such isvlainly, not the construetion put on
‘the text in the Mitakshara and Mayukha, where the distinction is drawn
m the ﬁrst instance, between “married”’ and unma.rrled ” daughters, and

4

(1) 11 B. 578 (57_8).’
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only as to the former between: tbose prowded for” and those not ‘‘pro- 1889
vided for—Mitak. ¢.2, s, 2,sl. 1, 2, 3. 4; Mayukha cha.p 1V, s. VIII; ser. 20,
sl. 11 and 12. The language of these texts is, in our opinion, too distinet -
in giving an unconditional preference to maiden daughters to allow of OR[GINAI'
any equitable consideration urising from the special clrcumssanees of the - OIVIL,
case being deemed to qualify that right. o
We must, therefore, hold with Mr. Justice Jardine that the defend-

ants, Sakerbai and Jivabai, ate eatitled to the resxdue as contemplated by-
the 18th clause of the will.

Appellant must pay the resnonients, Sakerbau and Jwaba.l, their
costs of this appeal. Those of the Advocate-Genaral and the trustees
under the will to be nald out of the estate as between attorney and
client.

Atborness for the a.ppella.nﬁ —Messers Jeﬁerson, Bhazshankar,.
Dinsha, and Kanga.

Attorneys for the’ resuandeut;s :—Maessrs. Mansukhlal Damodar
and Jamsetji and Messrs. Little, Smith, Frere and Nicholson. L

14'3, i"ﬁ b

. 14 B. 14(F.B.).
- [14] FULL BENCH.

Before Sir Charles Sargent, K., Ohwf Justice, ‘Mr, sttzce Bayley,' ~
Mr. TJustice Scott and Mr. Justice Nanabh,a_z Harzdas N

A

BHAU Bavna (Original Defendant), Appellant v. BAPAJI
BAPUJI (Original Plainiiff), Respondent * [7th February. 1889.]

Practwe—szl Procedure Code (4ct X1V of 1882), s. 562—Remand order—Power of the
High Court to go into the merits on apoeal from a’'remand order.

The Court of first instance dismissed a suit as barred by hmltahmn Iﬁ
appenl, that decision was reversed, and the case was remanded under s. 562 of
the Civil Procedure Code (Act XIV of 1882). Against the order- of remand the-
defendant appealed to the High Court under cl. 28 ot s. 588 of the Civil Proce-.

. dure Code. It was contended by the plaintiff that the High Gourt had no power
" to deside the point of limitation, but could only consider whether the order of -
" remand satisfied the requirements of s.-562 of the Civil Prossdars Code.

Held by the Full Bench that in an appeal against .such an order of remand’

' the power of the High Court is not confined to the question whether that order’
satisfies the requirements of 5. 562 ; but may also determine the correctness of .

. the lower appellate Courts’s decision on the prehmma.ty point on which the
Court of firgs instance disposed of the case. )

Badam v. Imrat (1) approved of and followed. .

[F., 15 Ind. Cas. 181=150.C. 33 ; Appr’, 16 A. 252=14 A.W.N. 64 : 20 M. 152 (155),.
-, R,1PBR. 1903(FB)-1PLR. 1903 ; D., 19 M. 422 (424).]

-.\‘;)

:“f THlS was a reference to a Fall Beach by the Division Bench cons1sh-
ing of Mr. Justice: Birdwood and Mr. Iustlee Jardme
The reference was as. follows :—

“The decree of -the Cours of ﬁts\,msba,nce, ’dxsmlssmg the m'esenf s\nt

' a3 barred by tims, has been reversed by the lower appellate Court, which -
has remanded the suit, unders. 562, of the Code of Civil Procedure,.as

o Appea.l No 41 of 1888, reference in.
(1) 3 A, 675.
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