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“If the fa.cb ba tna.t ‘the purchaser has ba,rga,med and pald for the
enfirety, he may clearly defend - his title to it upon any ‘ground: which'
would bave justified a sale if the sons had been brought in to oppose the .
execution proceedings.” The ambiguity in the certificate of sale in the
present case is precisely the sama as in Nanomi’s case (1). .- But the Court
has to look at the substance of the bransaction—Bissessur Lal Sahoo v.

Luchmessur Singh (2), Jeo Lal Singh v. Gunga Pershad (3). Applying

bhese principles to -the fact that the- first defendant represented the
nla.mtlﬁfs who were equitably liable to pay the amount of the decree, 1
am of opinion that the plaintiffs ca.nnob succeed. - :

Order reversed.

14°B. 6035,
[605] APPELLATE CIVIL,
Before Mr Justzce Bzrdwood and Mr. Justice Jardme.

BALKRISHNA BAPUJII APTE AND ANOTHER (Original Defendants) )
Appellants v, LAKSHMAN DiNgAR (Original Plaintiff), Respondent*
{92nd April, 1890.]

Hindu law——Inhemtance—Mzmksham——Mauuka-—Mother s right lo succeed to a child-
less son’s property—Pmomty of tha mather over the father—-—Mztakshara paramount -
. in Ratnagiris .
In the Ratnagiri District the Mltaksham is the paramount a.uthonty on’
Hindulaw.
Under the Mitakshara the mother of a childless separated Hindu comes in
~ the order of succession uext after his widow and before his father.
The rule of the Mayuka, that the father is to be preferred to the mother, bemg
directly opposed to the rule of the Mitakshara, cannot prevail xn the Ratnagiri
District. )

[R 24 B. 367 (373) ; 11 Bom. L.R. 641.]
SECOND appea.l from the decision of R. S. Tipnis, Acting Assistant

‘Judge of Ratnagiri, in appeal No. 631 of 1888.

The plaintiff separated from his son Vasudev in 1880 ,
Vasudev died in 1882, leaving a childless widow. The widow died

"goon afterwards. The persons who survived her were Vasudev's mofher
- Saguna and his father, the present plaintiff.

‘In 1883 the defendant No. 1 obtained a decree agamsb Sa.guna as the
helr and legal representative of Vasudev, deceased, and in execution pub
up to auction Vasudev’s property. Defendant No. 3 became the auchion-
purcha.ser, and was put info possession by the Court.

In 1886 the plaintiff filed the present suit to. seb asxde the deeree
obtamed by defendant No. 1 against- Saguna and the proceedlngs held in
execubion, and for recovering possession of the property in dispute. - The -
plaintiff alleged that he became the owner, on Vasudev’s death, of the
property in dispute, and that the decree against Sa.guna. was obtamed by -

- fraud and collusxon

* Becond Appeal No. 631 of 1888, :
(1) 13 LA, 1=13C. 21.- - (2061 A.233, - © (3) 10 C. 996,

870



*!m] BALEKRISHNA BAPUJI APTE v. LARSHMAN DINEAR 1% Bom. 607

- The defence ‘was that, accordmg to the Mltaksha.ra,, the mother came
befora the father among the heirg of the deceased ; that the plaintiff had
1o title tio the nropertv a.nd that the decree was noti {raudulen$ or collu
swe '

.. [606] The partlee were Brahmms and res1dents in the Raﬁnagm
District.

The Court of first lnsbance dlsmlssed the surt holdmg that under
‘the Mitakshara the mother had priority over the father in the order of
-guceession, and thab, tsherefore, the pla.mblff had no blble to l;be properby in
-dispute. -

Oa appeal the Acting Assmtanb Judge held on r,he aubhorrty of the '

. Mayukha, that the father had priority over. the mother, and that, in the
absence of any local usage to the contrary, the plaintiff was the heir of

" -the deceased Vasudev, and, as such entitled to sucesed to his estate.* He
found that the decree 'in execution of which the prcperty in dispute was,
-gold, was not tainted with fraud or collugion ; but, as the plaintiff was not

“a party to the dscree or the exeeutzlon ptocee"mgs, he was not bound by
“them,

The decree of the Court of first instance was, bnerefore, reversed, and
the plaintiff was declared entitled to recover possession of the property
in suis.

Against this decree the defendants land 3¢ a,ppea.led to the High Court.

Vasudev Gopal Bhandarkar, for appeilants (defendants).eThrs case ig
governed by the Mitakshara and not by the Mayukha. The Mitakshara
expressly gives the priority to the mother over the father.. The Mayukha,
on the other hand, gives the preference to the father. Where the two
commentators thug differ, the Mitakshara, as the paramount authority,

=ghould be followed. The Mayukha illustrates and supports the Mitakshara,
but.must not be used to. contradict—West and Biihler, p. 10 (3rd ed.);
Narayan Babaji v. Nana  Manohar (1); EKrishuaje t Vyankiesh v.
Pandurang (2); Rahi v. Govind (3); The Gollectm' of Madura;v. Motto
Ramalinga Sathupathy (4) ; Bhagirthibai v. Kahnujirav (5) ; Mitakshara,

Ch. 2, s. 3,pl. 1—4 ; Mayukha, Ch. 4, s. 8, pl 14 and 15 ‘\(Iandhk’s ‘Hirndu .

Law, 80 ; West and Bihler, p 447 (3rd ed.;,

Mahadev Chimnagi Apte, for the respondenb (plaintiff) :—There is no
authority which lays down that, in. a case like this, the [607]

Mayukha -is not to be. preferred to the Mltaksha.ra.v In Khodabdhai

Mahiji v. Bahdar Dala(6) it is expressly ruled that the father succeeds
to the son’s property in preference to the mother. The original text of
Yajnavalkya says: “Both parents succeed.” He does not prefer either,
-Vijnaneshvar himself expresses doubts as to the precise meaning to be
attached to the fext: ses Stokes’ Hindu Law, p. 441. Where the
Mitakshara leaves the question in doubt, we should look to other authori-
- -fies, particularly to the Mayukha. In Lalluthai Bapubhai v. Mankuvar-

.bai (7) West, J., says that the reason assigned by the Mitakshara for
) giving preference to the mother seems .to be a very artificial one. In

former times the righst of inheritance depended on the capacity to benefit
the deceased by the performance of the funeralrites. Has the mother

(1) 7 B.H,O.R. A.0.J. 153. " (2)12B.H.C.R, 6% (3)1 B.97 (108).
" {4)12 M.LA. 397 (483). (5) 11 B., 285, " (6)6B. 541
{7) 2 B. 388 (438). T
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this capacity ?, It is the father who performs the ceremonies on the death.
of a son who lea.ves no issue. Moreover, there is no authority that the:
Meyukha is not to be followed in Ratnagiri. The Mayukha is later in
time than the Mitakshara. It is essentially a Maratha authority. It ié
written by a' Maratha Brahmin. I, therefors, contend that the Mayukha-
should be followed in this case. . -

JUDGMENT.

JARDINE J. -—Some ot the questions argued-in this appea.l were also. '
argued in appea.l 612 {1) of 1888 which we have decided to- da,y Both
cases arose in the district of Ratnagiri.

The reasons which we have given in a.pnea,l 612 for holdmg that the
Mitakshara is in foree in that district, and the views we have expressed as.
to its mterpretatlon by the light of the Mayukha apply to this a.ppeal
also.

The question to be debermmed in this appeal is one of inheritance. Il‘..
is found below  that one Vasudev, a Maratha Brabmin, died childless,.
leaving a.widow, who succeeded to his estate and died soon after. . The
property in suit was Vasudev's divided property. The persons who survived
his widow were his father Lakshman the plaintiff, and his mother Sagana,
the second defendant. A quesbion arose 'in this suit whetber in an earlier-
suit the estate was properly represented by Saguna: and, therefore, it
[608] became necessary to determine whether Vasndev's father or his

. mother became entitled, as heir, under the law of the Mitakshara on the-

death of Vasudev's widow. - The Subordinate Judge found that the mother:
was heir. . The Assistant Judge, in appeal; in his learned judgment came:
to the conclusion that the rule to apply is that of tbe Ma.yukha. which glvesf
priority to tbe father, sy
. There can beno doubt about the meaning of the Mltakshma in tha®
placita dealmg with the subjeet: O. II, s. 3. I quote from Cmebrooke 8"
{ranslation : see Stokes Hindu Law Books, p. 441,

S ¥ 0n fallure of l;hose heu’s, the' two' pa.tenbs, meaumg the moﬁher‘-
and the father, are successors to the properby :
‘ *a. Although the order i in which parents succeed *o the estate doss nol; o
clearly appear (from the tenor of the text s. 1, § 2) since a conjunctive com--
pound is declarad to present the meaning of ibsseveral terms ab once, and the .-
omission of ohe ferm and retention of the obher constitute an excephon

 tothat (complex expressuon) vet, as the word ‘mother’ stands first in the

phrase.into which that is resolvable, and is first in the regular ecompound-
(matapztamu) mother and father,” when not . reduced, (to the simpler form_
Pitarau ‘parents’) by the omission of one term and retention of the other;.
it follows from the order of the terms and that of the sense which is thence»
deduced, and accordxng to the series thus. presented in answer to an -in-’
quiry concerning the order of suceession, that the mother takes the esta.te«

in the first instance ;and, on ‘failure of her, the father. -

3. Bes:des the father is a common parent to other sons, ‘but the’ '
mother is not so : and since her propmqulty is consequentslv greatest, ib:
is fit, thab she should take the -estate in the first instance, conformably :
with the text * to the nearest sapinda, the 1nher1tance next belongs o

4 _Noris the claim in virtue of propinquity restricted to (sa,pmdas)
/kinsmen allied by funeral oblations ; but on the contrary, it appears from:

(1) 8ee 14 B. 612,
' 872 '
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this very text, (§ 3) that therule of pz‘omnqulty is effectual, without any
exception, in-the case of (samanodakas) kindred connected by libations of

‘water, as well es other relatlves, when thev a.npear to have a clalm to

the succession.

[609] " 5. Therefore, since the mother is the nearest of the two
parents it is most fit, that she shonld take tbe estate. . But on failure of
her, the {ather is successor to the property.”

It is beyond question thab Vl]naneshvara was. of opmlon for the

-several reasons given above. that bbe childless son’s property went to the

mother.
The Vyavahara Ma.vukha. dxsnutes the above reasoning, and in equallv

- elear language gives a preference to the - father in"ch. IV, s. 8, pl. 14- and

15. T quote Borradaile’s Transl&tlon see Stokes’ Hlndu Law Books,
p. 87 —

“14. In default of the daughter’s son, comes the fa.ther, in defaull;
of him; the mother ; even as Katyayana says: * The widow being a woman
of honest family, or the daughters, or on failure of them, the father, orthe

mother, or the brother, or his sons are pronounced to be ths hsirs of one’

who leaves no male issué ' and likewise Vishnt: ‘The wealth of him who
leaves no male issue, goes to "his wifo; on failure of her, it devolves on
daughters ; in default of daughters, it devolves on the daughters’ sons ; if
there ba none, it belongs to the father ; if he bo dead, it appertains o the
mother ; on failure of her, it goes to- the hrothers ; affer them it descends
to the brother 8 sous ; if none ‘exigt, it goes to the relations [sakulya].

H 15 As 'for the oplmon of Vijnaneshvara : * that in the complex
term ' parents ’the omission of one term and.retention of the other

" (ekasheca) constitutes an exception to ‘the regular compound (dvandva),

and althogh the order (of consttuction) be nob certainly defined, yet the
meaning (in' favour of the mother’s priority) may be understood, because
the word ‘mother’ stands first in the proper form of the compound ; also’

" from the consecutive order of the particular compound (' mother and’

fa.ther) being the rule, of which the omission of one term and retentionof
the other (parents ') is the exception, and since the father is a common
parent to many sons, whilst the mother is not so ; thersfore, of the two,.

- the mother in the first instance takes the estate, and on failure of her

the father, it must be set ‘aside a3 contrary to those texts : for the word
* mother ’ being placed first, in the [610] proper form of the compound is:
an exception to the general rule, in regard to. the option allowed for the
omissgion of one term and retention of the other’: and, further, there is a.

“want of proof, in fixing the proper order a.ccordmg o bhe dlﬁfusmn of

condensation (of the parental power).”
The Assistant Judge following the course a.dopted by this C’omfi m‘

Khodabhaz Mahzﬂ v. Bahdhar Dala (1) framed an igsue about the usage-

of the district in resard to the priority of the father or the mother, bub
no evidence was offered, nor precedents cited. ;

There being absolute contradiction between' the two authorntles, we
must apply the principles stated in our judgment i in appeal 612 of 1888,

and decide that the mother succeeded under the law of the Mitakshara.

The learned Assistant Judge has, howaver, . given a variety of reasons
for not following the Mlteksha.ra, ; and to these: we will briefly allude in

(1) 6 B. 541,
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their order. He points out that there are dxfferences of opinion among
the authorities on the Hindulaw. He says: * This interpretation of the
Mitakshara is approved by Vachaspati Misra in the Vivadachintamani and’
by Kamaikar in Nirnaya Sindhu. But Jimutavabana, Avararka and the
Mayukha differ, and place the father before the mother. Similarly, Smriti-
chandrika, Madanaratna, Kalpataru, Ratnakar and Parijata approve of this
view.” He takes notice of Mr. Mandlik’s Note 4 to the 135th and 136th
verses of Yajnavalkya at p. 221 of his work on Hindu law. DBut he does
not weigh the value of each of these authorities as a guide to the law of
this part of India, or take notice of the list of eight authorities mentioned -
by the learned editors of West and Bihler (pp. 9 and 12) as those which
hold the first .rank among the legal works used in Bombay. Gther
observations of - Mr. Mandlik depreciating the pre-eminence of the.
Mitakshara which the Assistant Judge has referred fo, are controverted in
the Note at p. 12 of West and Biihler. These arguments of the Court below
were not much relied on in this Court. Thev appear to be met by the
cbservation of Dr. Jolly at p.. 204 of his Tagore Law Lectures, that if the
Courts in Western Indla. foliow the Mayukha in preference to the Mitak-
shara on this point, * they {6t1] would have against themselves not only
the Mitakshara, but the Viramitrodaya, Vivadatandava and Suabodhini,
which works though inferior ta the Mayukha, are sbill conSIdered as
subsidiary authorities in that part of India.”
: The Assistant J udge points out thatin Lallubhai Bagmbhaz v. Manku-
varbas (1), Westropp, C. J. (pages 438, 439) observes in giving the judg-
ment of the Full Bench: * The reason assigned for the preference given .
to the mother seems a very arsificial one.” The Assistant Judge also

notices Khodabhai Mahiji v. Bahdhar Dala (2), where the two competing S

rules are discussed by Westropp, C. J. It has been argued that this case.
showed a general inclination of opinion in favour of the father. Buf if -
appears sufficiently that because the case was from Gumrab the Court
gave weight to the Mayukha. In Sir M. R. Westropp’s judgment it is

mentioned thab the Mitakskara in distinet terms assigns the prlorltv to

$he mother.

We have been asked to determine the questlon whether Vijnaneshvara
or the commentators who differ from bis view of rthe meaning of
Yajnavalkya are correct, and then fo adopt the correct interpretation
even to the extent of overrnling the Mitakshara.  Bub no precedent for
such a decision has been shown us. Such inquiries would lead the Courts
into barren researches into philology and guestions about the superior
efficacy of the father's shraddh and the pre-eminence of the mother—
Jolly’s Tagore Law Liectures, 203. The oualy reslut would be uncertainty

"and confusion of the law. We have the a.uthorlby of West and Biibler

for regarding the Mitakshara from a different point of view (pp. 14, 15).
“The discussion and amplifications, added by Vijnaneshvara to
Yajnavalkva’s texs, make the Mitakshara rather a new and original work
based on Yajnavalkya, than a mere gloss, and one more fit to serve as a
code of law than the original.” If the artificial reasoning of Vijnaneshvara -
tends to show that the rule which prefers the mother was an innova-.
tion in his own time, it may have been founded on actusl usage, as
Dr. Jolly remarks (p. 204). Vnnaneshvaras opinion is as mueb a.» .
aubhorlt.v now,” says Dr. Bannerjee, * as the text he comments upon ’
[612] Tagore Law Lectures, 1878, 286. We. have in The Collector of

(1)2B.368. : o © - {2) 6B, 54l
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Madura v. Mutia Rama,lmga §)) authority for holding that, m a case like
the present, no duby is imposed on the Court to determine whether s
great commentary. rightly interprets the Rishi, or whether what it declares
is deducible from the earliest authorities.

We are of opinion that Ratnagiri being a district where the Mitak-
ghara is pre-eminent, and the rule laid down in the Mitakshara being
distinct, and that of the Mayukha being in direct opposition thereto, the
Mitakshara rule must be preferred, and the mother held to be the heir,

“and not the father. This ruling suffices for the disposal of the appeal.
‘We must reverse the decree of the District Court and restore that of the
Bubordinate Judge. Plaintiff to pay the costs of both appeals.

BIrDWOOD, J.—I coneur; and am clearly of opinion that this appeal

. must be decided in accordance with the rule of succession laid down in
the Mitakshara, under which the mother of a childless separated Hindu

. comes in the order of succession rext after, his widow and before his
father. (See West and Biihler, 8rd ed., p. 448.) The rule of the Mayukha,
that the father is to be preferred to the mother, being directly opposed to
the rule of the Mitakshara, cannot be allowed to prevail in the Ratnagiri
Distriet. The decree of the lower appellate Court must, therefore, be
reversed and that of the Subordinate Judge restored, and the claim rejected
with costs.

Decree reversed.
ﬂ B 612.
APPELLATL CIVIL.
Before Mr, Justzce Bzrdwood and Mr. Justice J a,rdme.

JANKIBAI (Original Defendant), Appellant ». SUNDRA (Original
Plaintiff), Responaent* [22nd April, 1890.] -

:Hmdu law—Inheritance— Devolution of daughter’s estale—-Compamtwe authority of the
Mitakshara and the Mayukha in the Ratnagiri District.

The Ratnagiri District forms part of the Maratha country ‘Where the doctrmes
of the Mitakshara are paramount, and where the Mayukha, notwithstanding the
eminent position it has gained, is still a secondary authority.

[643] According to the Mitakshara, the daughter takes an absolute estate

" which classes as her stridhan, and descends to her own beirs, i.¢., to her daughters’

to the exolusion of her sons.

The plaiotiff sued, as the heir of her mother Varuna, to recover certain pro-
perty which Varuna had inherited from her father. The defence was thab
plaintiff’s brothers excluded her title. :

Held, that the case being governed by the Mitakshara, the property in dispute
descended to Varuna'’s daughter {the plaintiff), and not to Varuna's sons,

'[Kppl' 28.L.R. 59 (63); R., 21 B. 739 (745); 24 B. 192=1 Bom.L.R. 574; 81 B, 463=

9BomLR 834 ;1 Ind. Cas. 243= 5 N.L.R, 138.]

- SECOND appeal from the decision of R. S. Tipnis, Acting Assistant
Judge of Ratnagiri, in appeal No. 234 of 1884.

The plaintiff Sundrabai sued to recover posgession of a half share in
eerbain property, alleging that the whole property belonged to her maternal
grandfather Vishram, who died in 1870, leaving him surviving two

* Second Appeal, No. 61% of 1888,
L (1) 12 M.L.A, 397.
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