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HARI _VITHAL (Orzgmal Defendant), Appellant v. J AIRAM VITHAL
7 AND OTHERS (Original Plaintiffs), Respondents . :
: . [21st April, 1890.] © <1 o

£1 1du law —Manager—-Decree agmnst manager for debt due by the fa,mrly~8'a,le in
v executwn of sush decree binds the other €o- sharers th)uqh not pa.mes to the decree,

* The phmhﬂs and their. brother Esa.]x “were -in’ Jomt oooupatlon of certain
,ththrms in a khoti village, Esaji being the eldest brother was in ‘minagément
of the family estate.” In 1877 the khot sued Hsaji alone for arrears of assessmeant.

- due on the ¢hikans in guestion, obtained a decree, -aud in” execution put up the

thikans to sale. Defendants 2 to 5 became the auction purchasers, and were -

.put into possession by the Court. Thereupon the plaintifis; sued for a partition
‘of their five-sixths share of the thikans sold, alleging that they weare not bound
" by the Court sale, - as tshey were not parties to the ‘khot's suit a.vamsh thelr
~ brother, or.to the execution proceedmgﬂ

Held, that the assessment for which tha khof obhamed a decres againsb E%a]l,
being due by the whole family, the sale in- execution ‘passed the sha.res of the
'pla,mnﬁs as well as that of their brother, to the auction- nutchasars
Daulat Ram v. Mehr Chand (1) followed, by which’

" Lakshman Venk'z'esh V. Klshmath \2) a.ud Maruti Na,raya,n v. L;lachani (3)
“are overruled T

[F., 200 453 ; R,, 18B 147 ; 20 B. 338; ﬂlB 205 (216 219), 23B 372 29 Q. 583

R —GCWN 370 GGLJ 362 ; 10 ‘C.P.Li.R.. 67} i6 O:P.1.R; 19; 2 N.L.R.
Co 101 (104) Doubt.ed 15 BomLR 36 18 Ind. Cas 380, D, 4OLJ 68 10
‘ ,C.W.N, 176 QSLR 76] S S -

APPEAL from an order of remand made by R S Tlpms, Actlng

,Assmta.nt Judge ‘of Ratnaglrl in apneal No 231 of 1886

[598] Esa]x and his | brothers were ln Jomh occupa.tlon of cerbam.

thikans in the khoti village of Khanavali. Esaal being the eldest member
.of the family, was the manager of the family estate. In the yoar 1877
the khot of the village sued Esaji ifor arrears of agsessment due on the
thikans in dispute. The khot obtalned g, decree, and in- execution putup
the thzkans to sale. - Defenda.nts 2 f;o 5 beca.me the a.uc(non purchasers,
-a.nd were put in possessxon ny t‘*e Courb ’ . .

Thereupon Esan 8 brobhers filed the present suit for pa.rtntlon of
'thelr five-sixths share of the:thikans in question, allegmgvtha.t the thikans
‘belonged to them jointly with Esaji, defendant No. 1,.and that.as they
were not made parties to the khot’s suit against Hsaji, or to the execumoo-
-proceedmgs they were not bound by the Court sa.le

The Subordinate. Judge re]ected the plammﬁs claim, holdmg tha.t the
-entire holdings were put up to sale in execution of the khof's decree, and
_‘that the sale was binding on the pla.lntlﬁs. .

On appeal the Asmshant J udge held thab as Esan was nob express!y

-sued as manager of the family, hi§ rights;alone.could pass to tha auction--
‘purchaser at the Court.sals, The decree of the Subordinate Judge was,.

therefore, reversed, a.nd the case. was remanded, in ordédr- thaﬁ hhe sha.res
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N of the ‘several co-charers might be ascertalned and the sulh dlsposed of

on the merits.

Against - this order of remand defendant No. 3 appealed to the
High Court.

Daojs Aba,n Kha're, for appellant. ——Tne decres obtained by the khot.

‘agaings Esa]l ig bmdmg on the whole family. It was a decree for rent

due -on the thikans in dispute. The rent was due from all the members.
of the family. IHsaji was the manager, and he was sued as such, though
not in express terms. The sale in execution was of the entire holdings,.
and not limited to the right, title’ and interest of Esaji alone. It is,

- therefore, binding on the plamtlffs The Privy Council case of Daulat

Bam v. Mehr Chand (1) is in point. This case practically upsets the-
rulings of this Court in Mamtz Narayan v. Lilachand (2) and Lakshman
Venkatesh v. Kashinath (3).

(5991 Ganesh Erishna Deshmukk for respondents.—In the Prlvy
Council cage just cited the mortgage related to the whole family properby..
The whole. family took the benefit of the mortgage transaction, and -
acquiesced in it. Under such circumstances the Privy Council rightly
held that the decree on the mortgage, though passed against one member
of the family, was binding on the whole family. - Will the Court extend
this principle to money-decrees ? A long course of decisions of this Court
hag finally setfled the law in this presidency, that a decree against a.
manager other than a father will not bind bis co-shavers, if they are not
parmes to the suit. That principle governs the present case— Krishnagi
v. Vithal (4) ; Gan Savant Bal Savant v. Narayan Dhond Savant (5) ;
Padmakar Vmayale Joshi v. Mahadev Krishna Joshi (6); Mayne's Hmdu
Law, s. 324 {4th ed.). .

Daji Abaji Kharein rep]y —Daulat Bam's case (1) is followed by
this Court in Vishnu Vitkal v. Venkatrav Bhavangi (7). The same prinei- -
ple is laid down in Nanom: Babdbudasin v. Modhun Mohun (8) and Jeo Lal.
Singh v. Ganga Pershad (9).

JUDGMENT.‘_

BI1rDWOOD, J.-—The plaintiffs sued for partition of their five-sixths-
share of the land and other property in suit, which they ‘claim to own ag
ancesiral property jointly with the defendant No. 1, in execution of a
decree against whom, for assessment due on tho land to the %hot, it was
sold by the Civil Court and is now in the possession of the defendants
Nos. 2 to §, who are the purchasers at the Court sale or the vendees of

-the purchasers.

The Subordinate J udge found that the plaintiffs and defendant No. 1
had no proprietary interest in the land, and that the Court sale was binding
on the plaintiffs, whose claim he therefore rojeched. ,

- His decree was, however, reversed, oun appeal, by tha Assistant
Judge, who found that the land in suit was the ancestral property ‘of the:
plaintiffs and defendant No. 1; that it was held jointly by them as
.occupancy, tenants, and was partlble He found, further, that defendant
No. 1 was the eldest mewmber of the family and [600] oceupied the land

(1) 15 C. 70=14 1A, 187. ~ .(2) 6 B, 564. (8) 11 B, 700.
(4) P.J. for 1887, p. 337. (5) 7B:467. - .. (6).10 B, 2L. -
m P.J3. for1889, p. 248, °  (8) 13T.A.1=13C. 91 " (9) 10 C. 996,
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as manager, “bui that he was not sted by the khot expressly. in his r’ebi’d—, N
sentative character, and that, therefore, his right alone passed: under the .

Court sale. The Assistant Judge remanded the case, in order that the
geveral joinb tenants at the time of the sale mlghb be ascernamed and the.
. guit disposed of on the merits,
: It is against this order of remand tnah defenda.nt No 3 bas- a.ppea.led
and his principal contention ig that the. Ccurt sale was binding on- the
plaintiffs, inasmuch as the whole family property -alleged to belong to

. them and defendant No. 1 wag sold in satisfaction of a debt due by the:

- family. . It has also been argued that the plaintiffs and defendant No, 1

are nol occupaney tenants, and that the property is not held jointly by .

them. But this ccntention has nof been pressed ; and there sesms to be.

no sufficient ground for questioning the correctness of the - Assistant:
Judge’s decision as to the siatus of the fa.mllv and the partlmhty of the'

estate.
The Assistant Judge’s declslon, that . the defendant No 1 was

presumably the manager, as eldest member of the family, must also be

taken as correct. If is elear that he was in possession of the land in
dispute ; and it must be taken that he ‘wa,s'nianagin‘g it for the family.
The question, then, is whether the sile in’ execution of ‘the khot’s

‘decree against him passed the shares of the plaintiffs as well as his own.

. In-Maruti Narayan v.” Lilachand (1) it was observed that thefq
had never been, so far as the Judges deciding the case kunew, * any-
difference of opinion as to the effect of a sale under a decree obta.lned)
against the manager of a Hindu undivided famlly alone, when ‘that
manager is nob the father of the other co-sharer or co-sharers.’”” And the
cage of Pandumng EKamti v. Venkatesh Pai{2) was referred to as having
been followed in several other cases.. Maruti Narayan's case was cited
in Lakshman Venkatesh v. Kashmath (8) as showing that, according to the
“ eourse of decisions in this Court, ** a sale under a decree against the manager
of a Hindu [601] family only passes the right, title and interest of those
who are parties to the suit,” even though the debt in respect of which the
" decres was made may have been contracted for a family purpose.

The apoellant, however, relies on fhe recent decision of the Prlvy :

Couneil in Daulat Ram v. Mehr Chand (4). In that case, the managing
~members of a joint trading family had purported to ‘mortgage the family
estate, to pay a debt due by the firm, and were sued upon the mortgage,

The property was sold in execution and purchased by the mortgages, who -

then sued the other members of the family fo obtain a declaration that he
had purchased the entire family estate. The defendants, without showing
that the morsgage did not validly bind the estate, contended that as they

were not parties to the former suit' they were not affected by the decree.
It:was held, however, by their Liordships of the Privy Councii that the

whole estate had passed -to :the purchaser. In this case, it appeared,
from the certificate of sale, that the whole property was.sold, and that
the mortgage was a valid mortgage of the: entire proverty, including
the rights of the defendants, as it was entered into in order’ to pay the
_debts of the busmess In the judgment delivered by Sir Barnes Peacock
it is said (p. 80): " It appears from the cases that have been cited, that
notwithstanding the defendants were not made parties to the suit, still as

. (1)6B.564.(566).. . . - (3) P.J.for 1879, p. 513 7'B. 95, note
(3) 11 B. 700, . . (4)15°C. 70 (80)—14 I, A 187, -
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the snit was brougbb on the morfgage to recover the mortgaged property;
-and the plaintiff in the suit obtained a decres and executed that decree by
seizing the mortdaged pronerty, the question would be whether the mort-
gage included the interest of all rarties, or only the right, title and interest:
of the two parties who were made defondants.” A passage is then quoted,
arparently with approval, from the judgment of Mr. Justice Pontifex, in
Pursid Narain Sing v. Honooman Sahay (1} in which, after stating that it
has been decided that if the managing member of a family, of whom the
other members are minors, * having authority {the touchstone of which is
necesslty) mortgages the whole 16 annas of the ancestral property,
then, in a suit by the mortgagee, the sale under the decres would pass the

. [602] whole 16-ahnas of the mortgaged propsrty, although the mortgagor
alone was made defendant,” adds as the probable reason for the decision

"' that the 16-annas having been validly mortgaged to the mortgagee, and.
his remedy being foreclosure or sale of the decrsa of the Court would affeet

~what was in tbe parties before i, namely, the mortgagee’s right, validly
, acguired, to have the whole 16-annas sold,” It appears, therefore, as

stated in the head-note, that the question whether the shares of all the
members of the family were bound, depended, in Daulat Ram's case (2),.on
the authority of those who executed the mortgage to raise money to pay a
debt owed ' by the- fa.mtly Their Liordships apply also to the cage the
prineiples affirmeéd in Nanoomi Babuasin v. Modhun Mohun (3) as o sales
under a decree against a - father, where it was said (at p. 36): ‘* Their
Lordships do not think that the authority of Deendyal’s case bound the
Court to hold that nothing but Girdhari’s co-parcenary interest passed by
the sale. If his debt was of a naturs to support a sale of the entirety, he
might legally have sold it withous suit, or the creditor might legally procure -
a sale of it by suit. All the sons can claim is thab, not being partiss to
the sale or execution proceedings, they ought not to be barred from -
trving the fact or the nature of the debtin a suit of their own. Assuming

‘they -have such a - right, it will avail them nothing unless they can’

prove that the debt was not such as to justify the sale.”” Though in’
the Bombay Presidency the ‘course of decisions as regards sales under a’
decree against a manager has been as stated in fhe case of Lakshman -

* Venkatesh v. Kashinath (4), still the right of & manager to bind the

estate by transactions for its benefit is” well established {see the cases
cited' at- West and Biihler, 3rd-ed., pp. 609, 610, 634). That being so

- the decision of the Judicial Committes in Daulat Ram's case (2) musb

now be held to govern eases, such as the presen$, where family properby
has been gold in execution of a decree against:a manager alone. It
practically overrules the decision 'in Lakshman Venkatesh v. Kashinath (4)
and  the preceding decisions thera referred to. - *And, indeed, the

- principles laid - down in Daulai Ba’s -case (2) have already been

applied by 'the First Division Bench - of this Court to a recent Bombay

" case, [603] Vishnu Vithal v. Venkatrav Bhavangi (5). ‘In the present
" case it is pot' contended that only the: share .of defendant No. 1 -was

scld ‘at the Court sale. The whole property in ‘his possession and
management was sold, though -he alove was sued; and the ‘khot, who
obtamed a decree for the assessment dua on thé entirety, - had the right to
put up the entirety for sale, for the assessment was due by the whole
family, not by the manager only. - The decrse of the Oourh would a.ffech

© (1)50.845(852). . - (2)160. 70 (80)=14 1. A, 187. (3) 13 1. A.1=130, 21,
(4) 11 B. 700, . . . (5) P.J. for 1889, p. 248.5 S
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what was in the parties . before it,” as was said in Purszd Ndmm Sing's

case (1), namely the khot's right, as to which there is no question, to sell
the whole estate. . We must, therefore, hold tha.t the plaintiffs were
bourd by the sale.

" We reverse .the Assmtaut Judges order of remand; a.nd restore

ﬁhe decrea of the Subordma.te Judge, re]eetmg the plamtxﬁ‘s claim w1th

costs. .
JARDINE, J. —-I concur, But as the effect of our dec1sxon is opposed

to that of Lakshman Venkatesh v. Kashmath (2) ‘and the reasoning on

which it is based, I thinkI oughb togive my reasons separately. That.

case, like the present, was one in which the property was sold under a
money decree. In glvmg the judgment of the Court Sir C. Sargent, C. J.,

said {ab pp. 701-2) : * The course of decisions in the Court shows that a
sale under a decres against the manager of a Hindua family only passes the -

right, title and interest of those who are partles to the suit—Marute
Narayan v. Lilachand (8).” The case cited by the learned Chief Justice
was defermined, as the report shows and as is pointed out by Sir'C.
Sargent in Kisansing Jivansing Pardesi v. Moreshwar Vishnu Joshi (4) by
the direct authority of Deendyal’s case (5):

, Of the earlier Bombay cases it may be said that the Court certainly
had not before them the decision of the Judicial Committee. of the Privy
Council in Nanomi’s case (6). It does nct appear to have been referred to
in Lakshman Venkatesh v. Kashinath (2), although it is the authority used,

1890
APRIL 91, -

s
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together with ‘Suraj Bansi's case (7), by the learned Judges who decided -

Krishnaji v. Vithal (8).. Nanomi's case (6), [604] is one where the joint °

family property was sold in execution of a money decree. The family
to whom the estate belonged, was one governed by the Mithila
law, which, as their Lordships point out, does not on the point
under consideration differ from the Mitakshara law. The authority
of Nanomi’s case (6) is made more binding upon us by the reference
made to it by their Lordships in a later case of a family under the
Mitakshara law—Daulat Bam v. Mehr Chand (9), where the following
passage is quoted (p. 81), as having been said after a very full conside-,
ration of the whole case:—Their .Lordships do nof think that. the
authority of Deendayal’s case bound ths Court to held that nothing but.

Girdhari’s co-parcenery intersst passed by the sale. If his debt was of a’

nature to support a sale of jthe entirety, he might legally have sold it
without suit, or the creditor might legally procure a sale of it by suit.

All the.sons can claim is that, not being parties to the gale or execution:
proceslings, they ought not to be barred from trying the fact or the nature:

of the debt in a suit of their own. Assuming they bave such a right it
will avail them nothmg unless t;hev can prove that bhe debb was not such
as to justify the sale.”””

I agree that the debf ]usmﬁed the sale and that hhe plammﬁ"s were

as much interested in the payment as the first defendant.

In Nanomi's case (6) their Lordshlps also say (at p. 36) with-
reference to any ambiguity which there may be in the expressmns by

Whlch the esnate is conveyed to the nurchaser —

) 5 C. 845 (8592). (911 B. 700,
(3) 6 B. 564. ‘ o 4)7B. 901,
(6) 4 LA. 247=3 C. 198, - o (6)13 LA, 1=13 C. 21.

() 6 LA, 88 (106) =5 C. 148. (8) P.J. for 1887, p. 337, (9) 15C. 70=141. A. 187,
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“If the fa.cb ba tna.t ‘the purchaser has ba,rga,med and pald for the
enfirety, he may clearly defend - his title to it upon any ‘ground: which'
would bave justified a sale if the sons had been brought in to oppose the .
execution proceedings.” The ambiguity in the certificate of sale in the
present case is precisely the sama as in Nanomi’s case (1). .- But the Court
has to look at the substance of the bransaction—Bissessur Lal Sahoo v.

Luchmessur Singh (2), Jeo Lal Singh v. Gunga Pershad (3). Applying

bhese principles to -the fact that the- first defendant represented the
nla.mtlﬁfs who were equitably liable to pay the amount of the decree, 1
am of opinion that the plaintiffs ca.nnob succeed. - :

Order reversed.

14°B. 6035,
[605] APPELLATE CIVIL,
Before Mr Justzce Bzrdwood and Mr. Justice Jardme.

BALKRISHNA BAPUJII APTE AND ANOTHER (Original Defendants) )
Appellants v, LAKSHMAN DiNgAR (Original Plaintiff), Respondent*
{92nd April, 1890.]

Hindu law——Inhemtance—Mzmksham——Mauuka-—Mother s right lo succeed to a child-
less son’s property—Pmomty of tha mather over the father—-—Mztakshara paramount -
. in Ratnagiris .
In the Ratnagiri District the Mltaksham is the paramount a.uthonty on’
Hindulaw.
Under the Mitakshara the mother of a childless separated Hindu comes in
~ the order of succession uext after his widow and before his father.
The rule of the Mayuka, that the father is to be preferred to the mother, bemg
directly opposed to the rule of the Mitakshara, cannot prevail xn the Ratnagiri
District. )

[R 24 B. 367 (373) ; 11 Bom. L.R. 641.]
SECOND appea.l from the decision of R. S. Tipnis, Acting Assistant

‘Judge of Ratnagiri, in appeal No. 631 of 1888.

The plaintiff separated from his son Vasudev in 1880 ,
Vasudev died in 1882, leaving a childless widow. The widow died

"goon afterwards. The persons who survived her were Vasudev's mofher
- Saguna and his father, the present plaintiff.

‘In 1883 the defendant No. 1 obtained a decree agamsb Sa.guna as the
helr and legal representative of Vasudev, deceased, and in execution pub
up to auction Vasudev’s property. Defendant No. 3 became the auchion-
purcha.ser, and was put info possession by the Court.

In 1886 the plaintiff filed the present suit to. seb asxde the deeree
obtamed by defendant No. 1 against- Saguna and the proceedlngs held in
execubion, and for recovering possession of the property in dispute. - The -
plaintiff alleged that he became the owner, on Vasudev’s death, of the
property in dispute, and that the decree against Sa.guna. was obtamed by -

- fraud and collusxon

* Becond Appeal No. 631 of 1888, :
(1) 13 LA, 1=13C. 21.- - (2061 A.233, - © (3) 10 C. 996,
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