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v ﬁiSSQ . the Mamlat;dar 8 Court was \aIwa.vs regarded asa Revenue Courb empower-
_ 00T.1.  ed te deal with a claim to possession, and the maxim ‘oplimus légis inter-
——_ pres consustudo may well be now applied in construing such an Act.

APPEL- The order in-question was against the appellant; and - by 8.1, ¢l 7 of
LATE . At XTIV of 1859 a suit to recover the proverty would he barred after three
CIVIL, years from the’ date of the order,—that is, on-17th January, 1867, and
‘i 3B, 372, 8 that suit was not broughr, the defendants cannot, we think, now assert
TRy title' other bhan ‘what their acbual possession may afford them: This
.was decided as regards an order under s. 246 of the Oode of Civil Procedure

of 1859 in Nilo. Pandurang v. Rama Patloji (1), and is, in our opinion,
equally appllca.ble to an order under s. 1, ¢l. 2 of the Act of "1838. That -

Iorder was conclusive as to [377] the successful party’s right to possession

‘until he was ejected by a decree of the adalat 7. and after three years

had ela.psed should be held to ** preclude the appellant from -asserting his

‘title”, as was held by the Allahabad High Court with respect to an order

under s. 246 of the Code Civil Procedure of 1859 in the Full Bench decision
in Badri' Parsad v, Muhammad Yusuf (2) The’ Subordmate Judge bas’

found that Lalltabal ‘was in possession in 1866 ° ‘when she granted the
,mzmspatm and, thersfore, appellant could not haye acqulred any title by
possesswn before this suit was instituted in 1871, :

It has, however, been urged upon us that the Suhordma,te Judge was’

5wrong, having regard to Ranchoddas Krishnadas v. Bapu Narhar (3), in
_admitting the ‘decision in suit No. 560 of 1881 as evidence of Shivaji’s

title. - On the other hand, it was contended by Mr. Apte that the remand

-order having directed that Pandoji should be made a party, the ]udgmenb

-was admigsible. It is not necessary to decide this question,as the admis-

“sion of the decree was not objected to in the Court of first’ instance, nor

indeed an appeal, except on the ground that it was not ‘final, and the
‘objection cannot be taken pow in second appeal.: “We. musb ‘therefore,

‘confirm the decree of the Court below with costs on aopella.nt '
' ' ' ' ' _.Decree confirmed.

i

, 13 B. 377,
APPELLATE CIVIL
Before Mr Justwe Jadme and Mr. Justwe O’andy

BULAKHI GaNU SEET {Original Plamnﬁ), Appellant-v.
-~ TUKARAMBHAT BIN MOTIRAMBHAT AND OTHERS o
" (Original Defendants), Respondents.™. [7th October, 1889.]

Mortqage-—Hypothecatwn band containing a power of salein case of default-——Oonstruc

- tiop—Limitation Act (XV of 1877), art. 147—8uit by a morigagee to recover the
) mortgage dcbt jrom morlgaged propen‘y and from mortgagor personally~L'mmta-
v tion. .

' Where certain land wag given as secutlty for: repayment of a loan under an

instalment bond ‘which eonﬁamed an exprews prov1sxou\fcr sale of the property in - - :

- case of default, it was

[378) Held that the bond was a mortga.ge -bond, and that arb, 147 of the L1m1~ '
tation Aet (XV of 1877) applied to a-suit to recover the 1nstalmenhs due undet
‘the bonad by sa,le of the morl;ga.ged property. : :

o "+ Becond Appeal, No, 266 of 1888, A
(1)9 B. 35'. ‘ . @LA%L o . (3)10B.489, - - .
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« -, Held,alan; that the limitation for the personal remedy agamst the mortgagor
) Was thtee yeazs : "

[Dlsc 3SB 177 (180)—23 Ind Cas 353] oLl .o
- SECOND appeal from the decree of W H Horsley, Aetmg Dlsrrlcb
- udge of Khandesh, in appeal No. 99 of 1886 of the Distriet File.

“On the 9th- Augusb 1869, defendants 1, 2 and 3 executed to the nlammff
a reglstered mortgage-bond for Rs. 695, agreeing to pay the mortgage-debf -

with interest by instalments as follows :——The ‘first’ instalment of . Rs 79.

- 1889

- oot 7y

APPEL~
‘LATE .
-GV,

1B 87,

was to be paid in Japuary, 1869. TFurther instalments' of Rs. 79 were to. -

“be paid ic January of each year, from. 1871 to 1874 inclusive. In each

"of the three following years, viz,, 1875, 1876 and 1877, instalments of
Rs. 75 were to be pald and the last msbalment of. Rs 75 was ho be paad .

in February, 1878. O : . \

'

: The bond contamed 2 power of sa.le, in cage of default 1n the follow-

ing terms — . N . .
“The said plot;s in the two VIIIages are’ g1ven to vou in mortgage

If pa.vment is hot made according to the above-mentioned covenant, .

" reimburse yourself by selling the above- menﬁloned morbgaged property. 1t

.pavment is not made out of the ptoceeds of the ﬁelds, I am personally

. responsible for the balance.”

- Oux the 15th August 1885, the mesent suit was filed to recover "the-
amount of the last six instalments by sale of the mortgaged propertv as
o well as from the mortgagors personally. :

The Subordinate Judge found that Rs. 180 was due to’ the plamtxff _
‘and passed a decree, dlrectmg thas the defendants should pay the’ same-

w1thm six months, in default of -which the plalntlﬁf amight recover the

amount by sale of the morngaged premises, - ana, if necessary. from nhev

defendanﬁs I, 2 and 3 personally

o The Dlstrlct; Judge, in appeal,; held that the - smb was governed by "
art. 132 of the Limitation Act ; that the plaintiff's’ clalm for the instal-.

-~ ‘ments, which fell due in 1869, 1871 1872 and 1873, was time-barred ; and

" that he could only sue for the last five [379] instalments. -He found on
taking accounts, that a sum of Rs. 123-5-0 was due to the pla.mtlff He,
therefore, passed a decree-for this amount, directing that, in default of

* payment, the pla.mmff should recover the same by sale of the - mortgaged

property, and from defendants 1, 2 and 3 personallv
-~ Against this decree the Dla,mtlﬁf appealed to the High. Gourt

Manekshah Jehangm‘shah for appellant.—The suit is governed by’

Arb 147 and not by art. 132 of the Limitation Aet. The bond on which

we sue is clearly a mortgage-bond. Property " is asmgned as a- seeurity"
for the deht. And the bond contains a power of sale in case of default. -

" The transaction is, therefore, a mortgage, whether we take the term as -

defined by the Transfer of Property Act (IV of 1882), or in the sense as

. generally understood by the Courts -in the Mofussil. The Full Bench
. case of Motiram v. Vitas (1) is conclusive on the point. -We are, therefore, -

entitled to recover all the instalments for which we sue. »‘\Tone of them o

" is time-barred.

Daji Abasi Khare, for respondents —The Full Bench case clted does

' ": not overrule or conflict with the ruling in Khemji Bhagvandas Gujar v.

Rama (2) The latter rullng isin my: favour. I contend tha.ti the bond

(1) 13 B! 90. . ,~.,‘ S e Y @0 B 519, -
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for sale of the property.
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in question merely creates a charge, and not a mortgage'm the strich
sense of the term. There is no clause for possessmn, and the obllgee

could not sell, except hhrougb Court

JUDGMENT

JARDINE J.—This apneal has - been argued with special reference
to the views expresse& in Khemji Bhagvandas Qujar v. Rama (1) and
Motiram v, Vitai (2) as'to whether art. 132 or art. 147 of the Limitation
Act of 1877 should be held -applicable to the claim which is made by
the plaintiff for money a.dvanced on the security of defendants’ land and -

It is important to.remark hha.ﬁ, in the pre=ent case, the bond
contains a power of sale in case of defauls, expressed in the foilowmg

" terms :—

[380] " Tbe said plots in the two v111eges are given you in mortgage
(gahan). Tf payment.is not made according to the above covenant,
re-imburse yourself by selling the above-mentioned mortgaged property.
If payment is not. made out of {the proceeds of) the field, I am personally
responsible for the balance.”

On the queslnon whether this bond creates a mortgage or a cha.rger
-we are of opinion that it is & mortgage, whether we follow the definition
of 5. 58 of the Transfer of Property Act IV of 1882, or the meaning of -
the word ag generally understood: in the Courts of this Presidency
where that Act is not at, present in foree. It; gseems to fall under the

_class. of mortgages called “ simple mortgages’’ as defined in s. £8of that . .-
‘Act, and deseribed by Macpherson on Morfigages, pp. 14, 598, Tth edifion .

—ses Sheoratan Kuar v. Mahipal Kuar (3) and Gopal Pandey v. Parsotam-"
das (4). We do not see that the question is essentially affected by that

raised, but not determined, in Keshavrav Krishna Joshi v. Bhavanji - 'b
"Baba]z (5), Pitamber v. Vanmali (6) and Jagjivan Nanabhai v. Shridhar

‘Balkrishna Nagarkar (7) as to whether a mortgages in .the mofussil can
validly effect a private sale in pursuance of a power of sale in the deed.. -
See Macpberson on Mortgages, (7th ed) pp. 139 to 148 and s. 69 of the
Transfer of Property Act. -

. For these reasons we are of opinion that, as rega,rds the sale, the -
period of limitation is thatof sixty years preseribed by art. 147. We
must also notiee that the limitation for the personal remedy is three years,
as the decision of the Privy Council in Ramdin v. Kaika Prasad (8)
overtules Lallubhai v. Naran (9}, as is pointed out in Khemsi Rhagvandas

Gujar v.-Rama (1) and ruled in Miller v. Runga Nath Moulick (10). The

decree to be drawn up hers in accordance with thls }udgments Respondents

: to pay a.pnellanb s costs in all Courts.

Decree reverjsed.

(1) 10 B.519.625). (@ 13B.90. . . . ()7A 258(266)

(4) 5 A. 121 (187). -(5) 8 B.H.C,R.A.C.J, 142 -
6j2B.1, (7). (7) 2 B. 252, : ‘8) 12IA 12 7A 502.

9 6B.719. . (10) 12 C. 389 (395).
‘ LT14 .
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