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1889  although an annual rent is reserved. A lease on which a yearly rent is
Nov, 21. reserved, as contemplated by s. 17, cl. {d), of the Registration Act, must,
— we think, be one which on the proper construction of it would create a
APPEL- gonancy from year bo year. This we presume wasthe opinion of the
LATE  Allahabad Court in Khuda Bakhsh v. Sheo Din ).
CiviL,
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Before Sir Charles Sargent, Kt., Chief Justice, and
Mpr. Justice Nanabhat Haridas.

CﬁiﬁTAMANRAv MEHENDALE (Original Defendant), Appellant v. .
KASHINATH, MINOR, BY HIS GUARDIAN (Original Plaintiff),
Respondent.* [9nd December, 1889.] -

Hindu law—Father and son ~Liability of ancestral estate for father's debts-—Improper
© and immoral debts of father—Evidence of gmeral immoral chamcte1 of father not
enough—Bvidence—Burden of  proof. .

The power of the father, as repras'enha.tive of the family, to bind the son’s
jnterests in the family estate except in special cases, beiug judicially recognized,
[324] the onus of establishing the existence of those special circumstances neces-
sarily lies on the sons for the purpose of defeating his creditor’s remedies against
.the ancestral estate. '

The plaintiff sued to recover the balance of a debt due on a mortgage-bond
"alleged to bave been executed in 1878 by the defendaus’s-father (since daceased)
to the plaintifi’s father. The defendant (iner alia) pleaded that the loan was
contracted without his knowledge and for immoral purposes, and that his share
in the mortgaged property was not answerable for the debt. Healso contended,
as to a sum of Rs. 109-8-0 claimed by the plaintiff, that this sum was claxmed
_in respect of saranjam, and was not recoverable by the plaintift thhoub a certifi-
cate under the Pensions Act.

The lower Court found thaf the defendant’s father had been a man of extta.va.ga.nt
and vicious habits, but held that- the defendant had failed to prove that the debt
in question had been contracted for immoral purposes. The Judge, therefore,
awarded the plaintifi’s claim. On appeal by the defendant to the High Court,

Held, conﬁrmmg the decree of the lower Court, that the burden lay on the
-defendant of proving that the loan to the father secured by the mortgage-bond in
the suit was for an illegal or immoral purposs, and that the defendant had nob
discharged this burden. The mere proof that his father had been a. man of
extravagant and immoral habits was not enough.

’ ‘ Held, also, that as no certificate trom the Collector had been produced, as
' requued by the Pensions Act XXIII of 1871, the clcum to Rs. 109-8-0 should be
- disallowed.

[F., 20 B, 534 (637); 9 Bom.L.R. 125 (135); Appr., 24 B. 343; 2 Bom.L.R. 450; R.,
28 A, 508=3 A L..J. 274=26 A W.N. 117 ; 80 A. 156=5 A.I.J. 175=28 A.W.
N. 61; 81 A. 176=6 AL.J. 263=1 Ind. Cas. 479; 36 B: 68=13 Bom. L.R. 1161;
=12 Ind. Cas. 949; 20 C, 828; 29 M., 200 (F.B.)=16 M.L.J. 69=1M.L.T. 28:

! . 170.1.3. 38= 17GWN 280—181nd Cas, 623; 6 C.P.L.R. 140; GMLJ 139
14 M.L. J.18L]) .

o

APPEAL from a declslon of Rav Bahadur G. A. Mankar, First Olass
Subordmane Judge of Satara. = .. '

Smt by a mortgagee prayiog for sale or fmeclosure

* Appeal, No. 12‘o£ 1885.
o o {1) 8 A, 405,
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The mortgage had been executed by the defendant’s fabher (smce
deceased) to the piaintiff’s father in December, 1878, ;

The defendant denied the mortgage. He also contended that in any
event his share in the mortgaged property, which was ancestral, could not
be affected by the mortgage, the debt having been incurred for immoral
purposes. He further stated that his father was of such vicious or
extravaga.nt habits that in 1868 he (the plaintiff) had published a notice
in the newspapers warning people against lending his father money.

The Subordinate J udge, who tried the suit, found that the defendanb’
father was a man of vicious and extravagant habits, but that the defendant
had failed to prove that the particalar debt in question had been contract-
ed for an immoral purpose. He was, therafors, of opinion that the whole
property was liable [322] to the debt, and he awarded the plaintiff's
claim, and directed that the mortgaged property. should be sold.

The defeniant appealed to the ngh Court.

Mahadev Chimnagi Apte, for the appellant.—The lower Court found
. that the defendant’s father was immoral and exiravagant in his habits,
" The debt in guestion ought not, therefore, to be held binding on the defend-
ant, unless the craditor shows that his debt was not incurred for an
immoral purpose, or was incurred for some legal necessity—Jamna v.
 Nain Sukh (1j. The onus of proof was shifted, once general immorality
and extravagance was shown. Moreover, the creditor had notice of theze
‘habits, and ought to have inquired as to the ob]ect for which he was
lending money.

The power of the father to bmd hlS son’s mteresb is limited bo neces-

" gary and proper debts .only. If the debts are found improper, they will
affect the father’s interest only. The claim to Rs. 109-8:0 saranjam
allowance must fail, as no certificiite from the Collector was obtained be-
fore filing this suit, as required by the Pensions Act XXIIT of.1871. ..

Daji Abaji Khare, for the respondent.—It lies on the defendant to
establish that bhis father contracted the debt in question for immoral pur-
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poses. The mere fact of his baing an exbrava.gant man does not of itsell .

establish that the debts were immoral. " The son must show the loan was
applied to immoral purposes—Hanuman Singh v. Nanak Chand (2) ;
Sadashiv Dinkar Joshi v. Dinkar Narayan Joshi (3). The defenda.nb ha.s
failed to show this in fhe present case—Nanomi Babuasin v. - Modhun
Mohun (4) ; Jagabhai Lalubhai v. Vijbhukandas Jagjivandas (5). The
particular debt impeachel must bs shown to be immoral. The certificate
from the Collactor under the Pensions Act may be obbalned now,

JUDGMENT.

" SARGENT, C. J. —The plaintiff sues to récover the  sum’ of
.Rs. 18,996-15-11, being the balance of a debt due on a morbgage-bond
executed on 15th December, 1878, by the defendant’s father Sa.dashwra.v,
gince deceased. The defendant pleads that the loan was contracted with-

out his knowledge and for immoral purposes ; [323] and that his’ share in-

the mortgaded properby could not be held answerable for the debt.

It was found by the Subordinate Judge, and indeed was not dlsputed
- before us, that the evidence esba.bhshed that Sadashiv ha.d been 8 man of

(1) 9 A. 493, - @ 64,193 (8 6B 520,
(4) 130, 21= 13 LA, 1(17) ) 11B.87, - - . .. e
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vicious and exfravagant habits, but he held, on the authority of Sadashiv
Dinkarv. Dinkar Narayan (1), that the burdenlay on defendant of proving.
that the debf in question was conftracted for an immoral purpose, and that
he had failed to prove any conrexion between the debt and Sadashiv’s
immoralities ; and consequently the mortgage in dispute *‘ created a valid
charge, not only upon the father’s share, but upon that of the son also.”
It was contended for the appellant that the onuslay on the plaintiff of
proving that the mortgage-debt was contracted for a proper pu'rpose, or, at
any rate, that hewas led to suppose so alter making such inquiries as would
satisfy a prudent man, and we have been referred in support of this eon-’
tentionto the case of Jamna v. Nain Sukh (2), where the creditor sued was
the sons on an hypothecation bond given by their father, and no evidence

given on either side as to the circumstances under which the bond was

passed, and it was held by the Chief Justice Sir J. Edge and Mr. Justice
‘Mahmood that it was 'good sense and general rule that a creditor
endeavouring to enforce his claim under a bond given by Hindu father
against the estate of a Hindu family in respect of money lent or advanced
to the father having only a limited interest should, if the question is
raised, prove either that the money was obtained by the father for a legal
necessity, or that he made such reasonable enquiries and obtained such
information as would satisfy a prudent man that the loan was conhra,cted
to pgy off an antecedent debt, or for the other legal necessibies of the
family. He is the person who would know, or ought to have known, the
circumstances under which he parted with hls money on the security of
the property of the Hindu family, and, in such a case ag the present, it is

" only reasonable that the onus of proof should fall on him.” It ‘appears

from the judgment that the Court relied mainly on the decisions i Jn Modhoo
‘Dyal Singh v. Golbur Singh (3) [324]) and Bheknarain Singh v. Januk
Singh (4). The former was a Full Bench decision of the Caleutta High
Court, but it was pronounced in 1868, and only decided that the son could

‘notrecover his share of the estate, which had been sold by his father with-

out any necegsity for doing so, unless he refunded his share of the purchase-

. money which it was found to have come to his hands. In the case of

Bheknarain Singh v. Januk Singh, which was decided in 1877 by Mr.
Justice L. Jackson and Mr. Justice White, the onus was doubtless thrown
on the ereditor under circumstances similar to those in the present case; but
it is clear, from the language of the judgment ab p. 443, that those learned
Judges considered that theright of the father in' his lifetime to .charge the
mberest of his sons in the ancestral estate was confined to cases in which

‘ there was a legal negcessiby for the transaction, or if it had reference to

" “family purposes,” and they accordingly held thab as the son was a minor,

the principles to ba applied  were those which are laid down in
Hanooman Persad v. Mussamat Babooee (5). That view, however, of the
father’s power to charge the family estate with his debts is no longer tenable,
having regard to the decisions of the Privy Council in Suras Bunsi's case (6) °

- and Nanmomi Babuasin v. Modhun Mohun (7). Inthe former case (at
_p. 104) their Liordships alter referring with approval to the conclusion

arrived at by the late Chief Justice of t;hls Court, Sir M. Westropp, in
Udaram Sitaram v. Banu Pandugs (8), that ** subject to certain limited ex-
coptions (as, for instance, debts contracted for immoral or illegal purposes),

the whole of the family undivided estate would ‘be, when in the hands of

(1) 5 B. 520. (2) 9 A, 493, . (8) 9 W.R. C.R. 511. =
(4) 2 C- 488, {5) 6 M.I,A. 393, . {6) 50, 148 (169)=6 L A, 88,

(71130, 21=18 L.A. 1:(15). . .. ... (811 B.H.C.R. 76 (83).
' 876
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the sons or grandsons, liable to the debts of the father or grandfather,” and
also to the decision of the Privy Council in Kantoo Lall’s case (1), say thab

that case was an a.uthorlty for certain propositions which are sefs oub ab
p. 106. y

In Luchumun Dass v. Girdhur Cnowdhry (9) the effects of the deci-
sions in Kantoo Lall's case and Suraj Bunsi v. Shev Pershad [825] were
considered by a Full Bench of the Caleutta High Court, and the Court held
that the loan for which the bond was passed. by the father, as stated by
the reference, was an antecedent debt within he contemplation of the
propositions set out in Suraj Bunsi's case, and that (as shown by the firgt
guestion referred) although ‘‘ on the one band it was not proved that there
was any necessity for raising the money, nor on the other that the money
was raised or expended for immoral or illegal purposes,” the mortgagee
was ab any rate entitled to a decree directing the debt to be raised out of
the whole ancestral property, including the mortgage property. This
ruling was followed by Mitter and Maclean, JJ., in Ganga Prosad v
Ajudhia Pershad (3), -

Later on in Nanomi Babuasinv. Modhun Mohun (4), the Privy Council .

again had an opportunity of considering the question which had been
before them in Suraj Bunsi's case, and after remarking that it was impossi-
ble to say that the decisions are on all points in harmony either in India
or in their Lordships’ Court proceed to say: *° It appears to their Lord-
ships that sufficient care has not always been taken to distinguish between
the guestion how far the entirety of the joint estate is liable to answer the
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father's debt, and the question how far the sons can be precluded by .-

proceedings taken by or against the father alone from dispuling that
liability. Destructive as it may be of the principle of independent co-
parcenary rights in the sons, the decisions have for some time established

the principle that the sons cannot seb up their rights against their father’s”

alienation for an antecedent debt, or against his creditors’ remedies for
*their debts, if not tainted with immorality. On this important quesmon of.
the liability of the ]omt estate their Lordshlps thmk that there is now no
conflict of authority.”

A Division Bench of this Court consmhmg of West a.nd Blrdwood JJ
‘in Jagabhat Lalubhat v. Vubhukomdas Jagjivandas (5) after referrmg
to the Privy Counecil decision in Nanom: Babuasin v. Modhun Mohun, state,
and we agree with that statement, that {326] the effect of the decision of
the Privy Couneil in that case is, that * the father’s disposition of the family
" estate, or a disposal of it under proceedings taken against the father alone,
is made to affect the sons’ as well as the father’s interest, except so far as
the son can establish,in a proceeding taken for that purpose, that the volun-

tary disposal was made under circurnstances which deprived the father of -

the disposing power, or that the enforced disposal was on account of an
obligation to. which the son was not subject. The father, in fact, is made
the representative of the family, both in transactions ind suits, subject
only to the right of the sons to preveni an entire dxssmatlon of the estate
. by particular instances of wrong-doing on the father’s part.”

This view of the power of the father to bind ‘the sons’ interest in
the family ‘estate, except in certain special cases, necessarily throws the
-onus on the sons of defeating his creditors’ - remedies. against the

T 1IA 391, .. (250,855 (857), (3)8C.18L, i
(4) 13C. 21 (35}—131A 1417,18), . (5) 11 B. 87 (41).
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ancestral esfate by establishing the ‘existence "of those circumstances.
Sir C. Petheram, C. J., and Tyrrell, J., acted upon this presumption

against the sons in Szta, ‘Ram v. Zalim Singh (1) where the suit was

by a mortgagee against the son after the father’s death, and the loan was

found to have been contracted to meet the father’s expenses, but there
was no evidence given by the son to show that it was for an immoral

purpose ; and the Court held that the mortgage was enforceable- against

the entire estate. - And it is to be remarked that it was on this ground

alone, after referring to Suraj Bunsi's case and the ruling of Sir M. Westropp,

and not because a decree had been cbtained against the father in execution

of which the defendant had purchased, that the Privy Council in Bhagbut

Pershad v. Musummat Girja Koer (2) threw the onus on the sons of proving

that their father’s debt had been contracted for ah immoral purpose. We

think, therefore, that the Subordinate Judge was right in holding that the

onus lay on the defendant of proving that the loan to the father secured

by the mortgage bord in suit was for an illegal or immoral purpose, and

80 gave rise to a debt for which he was nof liable.

.[827] It has, however, been contended before us that the burden of
proof was discharged by the defendant when he had established that his
father was an extravagant man who kept a mistress and delighted in
nautches, and that the onus was then shifted to the plaintiff of proving
that this particular transaction was not for an illegal or immoral purpose.
This is inconsistent with the rulings in Hanuman Singh v. Nanak Chand (3)
and Sadashiv Dinkar v. Dinkar Narayan (4), which are to the effect that
some connection must be shown between the debt and the father’s immorai-
ities. This evidence was wanting, although ib might perhaps be to some
extent inferred from the evidence as a whole that the loan was used to
minister to the father’s extrava.ganb habits.

We must, therefore. confirm the decree, with costs, except as to the
allowance of Rs. 109-8-0, as to which nc certificate from the Collector
having been produced as required by the Pensions Act XXIII of 1871,
the claim must be disallowed. Costs in proportion, :

‘Decree confirmed.

12 B. 321,
APPELLATE CIVIL.
Before Mr Justzce Scott and Mr. Justice Jardine.

NARSINHA MANOHAR (Original Defendant) Appellant v BHAGVAN-
TRAV (Orzgmat Plaintiff), Respondent.* [8th July, 1889]

Mortgage—Usufructuary morigage — Bedemplion—First suit by mortgagee for possession
.. —Decree for possession—Second siit by morigagor /or 1edempt1on— Second suit not
barred by the first. .

In 1864 the lands in dlspute were mortga.ged under an agresment that the
mortgagee should hold the lands and apply hbe profits towards the satisfaction of
the morhga.ge debt. )

C e * Seoond Appeal No., '182 of 1887, -
(1)8A. 931, . - (9) 150. 7T13=15 1 A. 99 (105
(364,198, ¢ . - (4) 6 Bi 520.
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