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CiviL. HABGOVANDAS LAKHMIDAS AND OTHERS (Orzgmal Plazmzﬁs) Appel«
B 292 . - -lants v. BATIBHAL JIJIBHAI AND OTHERS (Original Defendants\ v
elas e Respondents [29th August, 1889.]

Lzmztatzon Act (X Vof 1877), s. ‘28, art.. 95 -sch, II—Plea of fmud—Sale——Fraudu-
lent sale—Vendor’s right to plead fraud after twelve years from the date of sale.

in 1872 the plaintiffs indnced the first defendant by fraud and mxsteptesentaf\on
to execute in their favour a deed of sale of the property in dispute. They did not
pay the purchase-mouey, nor obtain possession of the property. The defendant
remained in possession. and in 1873 mortgaged the property with possessmn to.
defendants Nos. 2 and 3, and in 1880 sold it to defendant No, 2. .

In 1884 the plaintiff sued for possession of the property, relying on their tltle'
under the sale-deed. The defendaut impeached the deed as fraudulent, and dis-
puted the plaintiffs’ title. The plaintiffs contended tkat as the defendant had
not sued to set aside the deed, on the ground of fraud, within three years, as

“~'provided by art. 91 or 95 of the Limitation Act (XV of 1877), or within twelve’
.years from the date of sale, it was too late for, him to set up the plea of fraud.

Held, (3GOTT, J., donbting) that the defendant’s right to ralse the plea of .
fraud was not barred by the law of limitation, . ,
Per 8COTT, J. —There was another poiat of . limitation which could be mlsed )

" The oonsxderatlon money was never paid by the plaintiffs, and possession was.

* pever given. ' There was no complete contract of sale passing the property.

» « Therefore the plaintifis’ only right was to sue for specific performance of the
contract. Such a suit, however, became barred in three years after the date of the

. contret. The plaintifis, therefore, had lost their rights against defendant No. 1 ;

. and even if they bad not, the present claim for possession as against de‘endants
Nos. 2 and 3 must fail, as defendant No. 2 was mortgagee and defendant No. 3
was bona fide purchaser for value, and no satisfactory evidence was given by

- plaintifis on whom la.y the onus, that these defendants had natice of the deed of
sale.

Per JARD;NE, J. -——Sechon 28 of the Limitation Act XV of 1877 does not
apply to the case of defendaants who rely on an actuaal possessmn whlch has never
been disturbed.

[R 16 B. 1 (8); 20 B, 270 @17 ; 17 M 255]

APPEAL from the ‘decrea of Khan BahadurB B. Modl, First Cla.ss
Subordinate Judge of Surat, in suit No. 180 of 1884. - - .
The plaintiffs sued ta racover possession of land bearing two survey-
Nos.: 66 and 81, situate in the village of Kassia in the Broach Taluks,
allegmg that they had purchased the property {223} from one Bajlbha.[,
(defendant No. 1), by a sale-deed dated 12th. Dacember, 1872. The
. present suit was filed in 1884 within twelve years from the date of the
alleged sale,

Defendant No. 1 pleaded that the sale-deed set up by the plaintiffy
had been obtained from him by fraud and misrvepresentation ; that he had-
received no consideration for it; that in 1873 he had morbgaged the
property with possession to defendanbs Nos. 2 and 3 for Rs. 4,499; and.
that in 1880 he had sold it to defendant No. 2 for Rs. 7,125, mcludmg the:
mortbgage-debt.

‘Defendants Nos. 9 and 3 ]omed in'the defence of the ﬁrst defendant

The Subordinate Judge found that the sala-deed relied -on by the:.
plam!ﬂt’fs -wag void: for want of consideration ;. that it bad beén. ob@zamedj
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by misrepresentation ; and that the plaintiffs had never ‘been in posses-_

sion of the property. He, therefore, rejected the plaintiffs’ claim.
- Against this decision the plaintiffs appealed to the High Court.

“Jardine(with him GokuldasKahandasParekh), for appellants (malnhlffs) :

——We claim fhe land sold to us by the first defendant in 1872. It is oo

late now for the first defendant toimpsach the sale on the ground of fraud.-

Under artg. 91 or 95 of the Limitation Act (XV of 1877) he ought to have
filed a ‘suit to set aside the sale-deed as fraudulent. Thaat article prescribes

three years as the period of limitation for a suit of that kind. = He cannot’

now be allowed to raise the plea of fraud. It is now mora than bwelve years
ginde the sale, and no ‘suit will lis. Wae contend that under s. 98 of the,
Limitation Act he has'not ooly lost his remedy, but also his title bo the
properhy - Refers to Jugaldas v. Ambashankar (1). B

" Branson (w1th him H. K. Pandm;, Shantaram Namyan a.nd Motzlal
M. Munshi, for the several respondents (defendants):—Section 28 of the
¥imitation Act does not apply. The defenda.nt% bave always had possession.

The fact that they did not take steps. to disprove a claim which the
pliintifls never made until now, cannot be held to have destroyed their
title to their property. The plaintiff has never had possession. He has
[224] taken no steps vo assert his 'rights under the sale-deed. He has
thus losf'not only hig remedy, but also his title, .if he had any. It does
noh liein his' mouth to say that the- defendant eannot plead fraud or
disclose the true character of the transaction, when he himself has abstain-:
ed from assecrting his rights under the sale. Uatil hé took some steps
to do so'theére was no occasion for the defendant, who was in possession).
to disclose the fraud. It only bacame important when the plaintiffs ab-
tempted to enforce the alleged sale. The case of Jugaldas v. Ambashankar(1)
does -not apply. Refers to Merwanji Hormusii v. Rustom}z Burjonz(Q) ;
Knom V. Gye (3) Dayal Jazm] v. Khatav Ladha {4). :

J UDGMENT.

‘SCOTT, J.—I. agree in this case with the Judge in holdmg that the
* gale-dead of the 12th December, 1872, is void for want of consideration.
- and because it was obtained under misrepresentation. A eareful examina-
tion of the facts of the case shows (1) that the consideration money was
not paid, (2) thab the purchaser undertook, as a condition of the sale not
inserted in the contract, but agreed upon by both parties, to pay off certain
charges,(3) that he did.not pay off those charges, and (4) that possession
was never given to the purchaser. In 1884 he brought this suit to
recover possession on the strength of the sale-deed of 1872. "Defendant
No.l pleads that the deed was obtained by fraud. Defendant No. 2 pleads
that he is morbgagee and purchaser, and No. 3 that he is purchaser from’
defendant No. 1, and both nlea.d that they ave bona-fide holders w1thouh
notice.

As regards defenda,nt No. 1, it is doubtful whether he can raise bhe
defence of fraud ab this date: gee Jugalala_l,e v. Ambashankar(1). But there
is anotber point of limitation which can be raised even at this staga.. The
consideration money wag never paid, and possessmn was never given.
There was no complete.contract of sale  passing the property.’ Therefore
the plammﬂ’s .only right was to sue for spécific performance of:the contract.

(1) 12B.50L - . (2)6B.628.,;; "~
(3)LR 5 Bng. &IrAp 656. ) 12}31103.97.
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Such a suit, howevet is barred in ﬂ)ree vearsifrom the date of the conbracb*—

. Limitation Act, 2nd schedule, art. [225] 113. The plaintiffs, theréfore, have
~ lost their right. - Even if they had not lost their right ‘against defendant

No. 1, they would fail in this elaim for. possession as-against defendants.
Nos. 2 and 3; as they were mortgagee and bona-fide purchaser for value .
respectively, and no satisfactory evidence was given. by plaintiffs, on whom
" lay the onus, that they had notice of the deed of sale; nor could notice be
presumed, as.the vendor remained in possession, 'VIoreover, the vendor
swore hé did not give notice to defendants 2 and 3, as be held the first sale
had. not been carried out. Decree conﬁrmed with costs.

-JARDINE, J.—1I am of opinion, on the ev:dence, that the Court below
has come to right conclugions on the facts, and that we must, therefors,
accept its findings on the issuas. - We must take the facts to'be that the
sale-deed whereon the plaintiffs rely is void for want of consideration, and
that it was obtained from the defendanb Bajibbai by mlsrepresenta.tlon,
and that they have never had possession of the property-in dispute. Thus
the cage bears a resemblance to "Ikbal Begam v. Gobind Prasad (1) and:
Achobandsil Kuan v, Mahabzr Prasad (2) Whlch have ‘been cited. bv
Mr. Branson.:

1t bas, however, been contended for the plamtxffs by Mr., J ardine thah‘ )
neither Bdjibhai nor the other defendants who derive their title from him
can be allowed to profit by these findings, as no suit was brought for relief
on the ground-of fraud within the period of three vears defined in art. 95,
of sch. IT of the Limitation Aet XV of 1877, por within twelve years from
the date of the sale. Mr. Jardine relied on Jugaldas v: Ambashankar (3).
as an interpretation of s. 28 of the Limitation Aect. That case decided that
certain tenants, defendants, wishing to 1mpeach the sale by their former

“landlords to the plaintiffs could not, even with the vendors’ consent, set

up the defemce that the vendors had been -cheated, their right to. fila
a suit to set aside the sale being then barred by limitation. In en-
deavouring to distinguish that case, Mr. Branson pointed out the absence -
of any allusion to s. 28 of l;he Act, or to any case upon the subject

[226] of prescription. I do not think the case. can be treated as an
interpretation of that section to govern the present case, which depends on,;
the construction of that section. The learnad Judges were dealing with a
constructive possession of tenants, and so the case may be dlshmgmshed
from the present case where defendants rely on an actual possession which:
plaintiffs bave never disturbed. There may also have been -equitable
circumstances important to the determination of the former case.
Mzr. Gokaldas on the same side has referred by way of analogy to Rani.
Janki Kunwar v. Raja Aji ;8ingh (4) and Nilo Pandurang v. Rama

‘Patloji (5). But the first of these interprets art. 91 of sch. IT .of the.

Limitation Act, and.the other deals with s. 246 of Aet VIII of 1859 and.
g8, 278 to 283 of the latter Codes: and’ nelther do, in my opinion, assist- in,

B determmmg the present point. .

. T must now give my opinion on the- questlon of llmltatwn under s. 281
of the Act of 1877 which I do with some doubt, lest anything I should say:
shonld conflict with the prineiples applied in Jugaldas v. Ambashankar(3).
Section 28 of the present Act is an .extension of 5. 29 of the Limitation’
Acb IX of 1871 which has been held to be of hke effect to s. 34 of 3 and

CWSATT.. o . . (2)8A 64l @ 1B sl Y
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4 Willl IV, ¢. 27, in Rambhat Agnihotri v. The Collector of Puna (1),
where the Regulations and Acts about limitation and prescription in this
Presidency are fully discussed. There it was held that the effect is not
merely to bar the remedy, but to extmgulsh the title of the original pro-
pristor after twalve years of a pessessior adverze to him. In Radhabaiv.
Anantrav (2), the Full Bench treated acquisitive prescription as depending
upon an adverse possession, and most distinetly this appears from the’

‘ ]udgment of West, J., at pp. 227 to 230, In Jagmm v. Ganeshi (3) the .

samse view is taken. The intention. of the Aects 1s, as pomted out ‘in

 Radhabai v. Ananirav (2), shown by the judgment of the Privy Council

in Ganga Govind Mundul v. The Collector of the twenty-four - Per-

~ gunnahs-{4), where their Lordships say: * It is of the utmost conse-

IS

quence in India that the securiby which long possession [227] affords
should not be weakened.” In Scoif v. Nizon (5), Lord St. Leonards

being called on to exp]am his meaning in The Imcorporated Society:

v. Richards (6), said : *“T have heard nothing to displace the observation
which has been made, that that Statute (3 .and 4 Will. IV, c. 27) does.
noti operate by a mere bar of the remedy, that it does not work so ' imper-
fectly, it bars the estate itself; and if so where can the right be but in the
person, whose possession the Statute prevents from being- interrupted? I
am clearly of opinion, that by the effect . of the Statute, after the proper
period. of limitation has passed, the legal fee-simple is in the party, who
has been in possession during that pericd, and that he is competent to
convey it to another.”” In Brassington v. Llewlelyn(7), the Statute was inter-
preted to mean plainly that “‘after bwenty years’ possession against a former

-title, that title shall be deemed to be‘extinguished and a new title created:”

see also Mayor of Brighton v. Guardians of Brighton (8), and Angell on
Limitation, e. I, p. 3. None of these authorities extend to cases like the

- present where hhe party. who has never had possession seeks fo get a wider

meaning put on s, 28 of Act XV of 1877 so as to extend its effect beyond
Prescription and get it treated as a Law of Limitation applicable to defend-
ants. Such an extension, it seems to me, would defeat:the policy 'of the
law and distarb titles based on. Iong possessmn For these reasons I Would
conﬁrm bhe decree with costs

'

L ; . . R/
)D“ecree ccnﬂrrgzpd; T

) Bl 502 (599). ¢ 0 . @9B. 198

8) B A, 285, - . @11M. LA 34'5 (362).
) 3 Dra. & W. 388 (396, 405),- . (6)1Dru. W. 285 (289),
()97 L. J. Bxch. 297 @9), . () L.R.5C. P. D. 368.
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