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The . decision in Rachapa v. Amingavda (1), where the quesfion was

as to a compromise before 1827, is to the same effect. If; therefore, Ex. A
is now to be held not binding, it roust be on the terms. of the mst.rument
iteelf, ‘ ..

Tt is to be observed that Ex. A is not merely bhe creatlon of a nerma
nent office, for the services of which a certain share in' the wvatan is
allotted as remuneration, but that it proceeds on the special service to be
rendered to the family by the recovery of the vatan itself. In other words,

" the performance of the service as mutalik is not the entire consideration

or motive for the grant nor does- if expressly provide for the grant
ceasing when the services should be no longer required. This distinguishes
- it from the grant in Krishnajiv. Vithalrav (2) and brings it within the
principle upon which the Privy Council decided in favour of the continu-
ance of the grant in Forbes v. Meer Mahamad Tuquee (3) where there was
no longer any oceasion for the service to a performed, viz., the keeping up

n body of men to repel theincursions of elephants. We are, therefore, of
opinion that the rights of the defendants under Ex. A are still in force -

- notwithstanding that the services incidental to the vatan have ceased.

- [90] As to Ex. B, it purports to exclude the grantor's successors in
the vatan from the entire managment of the vatan and to vest it in the
permanent mutalik, and, whilstleaving them as the absolute ownexs of
the two-thirds, to devrive them of all control over its management. - This
was virtually to attach an incident to their estate which was inconsistent
with its nature, and which he was not competent to do. As to plalnblff’

" . cross objections, they were not 1ns1sted on.

"We must, therefore, reverse the decree of the Court . below a.nd
dismiss the plaintiff’s eclaim so far as it seeks toestablish a proprietary
4 rlght to more ‘than two-thirds of the vatan and the lands, &ec., mentioned
in the plaint andto the sum of Rs. 2,368-6-1 in respect to tbe income

of the oue-third of the waian received by the defendants, and declare .

that the parties are’ entitled to -the joint management of the vatan as
- tenants-in-common in resnecﬁ of their undlvlded shares.- Parties to pay
. their own cosbs tbroughoub ‘ .
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Before Szr Gharles Sargent, Kt Chief Justice; and Mr. Justiee. Oandy

TARANAIKIN (Original Plamnﬁf) Appellant o NANA LAKSHMAN
(Original Defendant), Respondent* - [1st July, 1889.] -

Temple endowment —Dancing girls attached to a templs inheritance—Succession to the
office of a dancing girl connected with such temple =Public polwy-—Custom. e

The existence in Iudla. of dancing girls in connection' with Hindu temples is B

accordmg to the ancient established usage, and the Court wonld not be justified

.. iu refusing to recognize emshmg endowmants iu connexion with such an institu.

© tion. [

Accordingly where the phmhﬁ sued as the adopted daughter of a dancmg girl -

\"atta.ohed to a temple, to redeem and have her -right to manage the mam lands

o T
s »:—»f‘-—“ Second Appeal No:: 624 of 1887. ) :
. (1),5B, 283, ’ (2) 12 B. 80 (84), ‘ (3) 18 M. I. A, 438 (464)
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asmgned as the remuneration for the temple office recognized, bub her claim was .
» rejected, on the ground that the a.doptlon could not ba recognized by the Civil
Court. )

Held, that- the plaintiff’s sult should be allowed. The lands in questlon i
were not claimed as being the property of the last incumbent, but as a part ofths. -
endowment of the temple of which she had been the manager, The alleged

_.adoption only had effect as nominating the plaintiff to be successor in the -
management [91]}and if it was the custom of the temple that the actual incum-
bent of the office of dancing girl in the temple should nominate her successor, the
Courts of law could not refuse bo recognize it, such custom bemg recoguized in
the country.

IDiss., 25 C, 254 QOWN 97; R., 19 B, 428 (459); 19 M. 127.]

THIS was a second appeal from a decision of A. H Unwm, Actlng ’
Dmtrlcb Judge of Satara.

, The lands in dispute had been assigned as an endowment ta bhe
deiby - of Venknath of Kale and attached to the office of dancing girl of

~the temple of that deity. Raja Naikin was the last holder of that office,
and on her death wag succceded by the plaintiff,

.The plaintiff, therefors, clalmed as the adopted daughter and helr of
Ra]a Na.lkm to redesm the said lands, alleging that they had been mort- -
gaged by. RaJa to the defendant, and that the mortgage-debt had - been
satisfied out of the profits of the lands. ,

The defendant denied that the plaintiff was elther the daughter or
the heir of Raja, or that the lands had been mortgaged and plea.ded adverse
possession. - :

The Subordinate J udge wbo fried the suit was of oplmon that the :

right of. beirship set up by the plaintiff to Raja Naikin could not be -

recognized by the Civil Court. He, therefors, rejected theé suit. On ap-
.peal that decision was confirmed by the lower appellate Court. ’

‘The plaintiff preferred a second appeal to the High Court.
- Ganesh Bamchandra Kirloskar, for the aprellant ; ;—The lower Courts

-were wrong in rejecting plaintiff’s suit as not maintainsble. The case of

Mathura Naikin v. Esu Natkin (1) decides merely that an adopted daughter .
of a naikin cannot sue for partition. I rely on Venku v. Mahalinga (2).
which is an authority for recognizing adoption by a dancing girl. The
custom and usage of this country recognize the connection of dancing girls,
with temples.” The plaintiff is an - actual servant of the temple and the

_ suceessor of Raja Naikin to the office of the temple dancing girl. The

plaintiff, therefore, in her capacity of the successor to the ofﬁae may be
held entitled to redeem, :

Ghanasham: Nilkenth Nadkarns, for the respondenﬁ ——The pla.mtxff

claims as the adopted daughter, and such adoption cannot be [92] recog-
- ‘nlzed—Mathum Naikin v. Bsu Naikin(1). In second appeal the plaintiff
for the first time claims ag suceessor to the office. IHven if the alleged
. eustom was proved, such a custom is immoral. TRefers to Mayne's Hindu'
-.Law {4th ed.), pls.. 52 and 183, The plaintiff is not entitled to redeem,
whether she bases her title on adoption or heirship to Raja Nalkm )

- JUDGMENT, “j B : B
SARGENT C. J —The Distriet Judge has found bha.t bhe Subordmabe

- Judge was right in refusing to recognize the right to manage the inam

AWEBES, 0 oL oL s (@ UM.8es.
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‘ land in queshlon attached to the office of dancing girl in the temple of the ;

delty Venknath at Kale as being the adopted daughter of Raja, the
_previous incumbent. ° This he has done on the authority of Mathura
Naikin v. Esu Naikin (1), in which' the Gourt retused to recognize a

custom amongst natkins to adopt.
The learned Judge at the conclusion of his able and: exhausmve ]udg-
. ment on the legal effect of usage and custom says (at p. 571): “The Courts
formlating the decision of society must refuse to allow to the natking ‘a
legislative power which as individuals they cannot possess,” The legisla-
tive power had reference to the wmaking of rules with- a view to_. thelr'

' orga.nlzatlon ag a distinct class.

The decision has been disapproved of by the Madras E[lgh Court in
Venku v. Mahalinga (2).. But without expressing any opinion on it we

‘may remark that here the lands in question were not claimed as being’

the property of Raja Naikin, bub as part of the endowment of the temple

of which she had been the manager as the dancing girl attached to the

- temple, and which Saka Naikin had mortgaged as such. The alleged
adoption, therefore, could only have effect by way of nomiration of the
plaintiff as §uccessor in the management ; and if it was the custom of the

temple that the actual incumbent of the office of dancing girl in the temple

‘should appoint her successor, a Court of law cannot refuse to recognize
that nomination, unless it is prepared to say that the Courts of this

country should not' recogvize the existence of dancing girls in connection -

w1th Hindu temples, or any endowment for their support.
{93] In Mathura Naikinv. Esu Naikin (1) West, J., speaking of temnle
dancers says it is a question * whether, in snch mrcumstances, the endow-
_ments enjoyed by such guilds of women ought to be recognized and
protected . by the law without a .reform of their essential constitution.”
However in Kamalam v. Sadagopa Sami (8) such endowments Were

recognized.

. Now the existence of dancing 'girls in conneection w1th temples is.
accordlng to the anclent esteblished usage of the country, and -this Comf.

would, in our oplmon be takmg far too’ much upon itself to say that it is -

80 opposed to the “legal consciousaess ” of the community at the present

day as to justify the Court in refusing to recognize existing endowments i in .

1889
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connection with such an institution. As the Court has dealt with the case

entirely on the assumption that it was an ordinary case of adoption, we
must reverse the decree and send the case back for retrial, having ‘regard
to the above -remarks. Fresh issues should be ftamed to rajse the
necessary question, Costs to abide the result. - ,

1 (1) 4B, 545 (565), < (2) 11 M,398, o (8) 1M, 857,

- 819
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