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to relieve the plaintiff from- his liablity was mainly based on b}:’ie same

.consideration, . - . . -

It was said, indeed, that 'a,t;l‘;. 6 of the agreement threw the risk of
obtaining leave to quarry on the defendant ; but, we think, that, on the
reasonable construction of the language of that clause, all that was intend-

‘ed was to throw on the defendant the expenses [642] to be incurred

in carrying out the polica arrangement and obtaining the license, and to
prevent his having any cause of complaint on that account against
the pleintiff ; but that is quite a different thing from making the
obligation to pay the rents absolute, whether the quarrying was stopped
altogether or not. It was said indeed, that it was only the blasting which
was forbidden, and that the defendant might have quarried by other
means ; but there is no finding in the case that anv other-means were
practically feasible, or. that blasting by means of some description of
explosive is not, practically speaking, an essential part of quarrying stone
on the plaintifi’s hill. '

‘We must, therefors, answer the first question in the negative; the
second question in the negative; and the third in the affirmative.

Costs to be costs in the cause. .
‘Attorneys for the plaintiff.—Messrs. /Pestonji and Rustom.
Attorneys for the defendant.—Messrs. Payne, Gilbert and Sayant.
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Before Sir Charles Sargent, Kt., Chief Justice, ami Mr. Justice Bayley.
. : \ .

8. A. RALLI AND OTHERS (Plaintiffs) v. PARMANAND
JEWRAJ (Defendant).* [13th September, 1889.]

Practice—Civil Procedure Code, s. 622—Material irreqularity—Small Cause Couri—
Moticn for new trial.

The defendant contracted to sell to the plaintiffs a quartity of rape-seed,
April—May delivery. On the 23rd of April the defendant endorsed over to the
plaintiffs a’ delivery order for the seed given him by Messrs. L. M, & Co., which
plaintifis presented to Messts. L. M. & Co. on the 26th April and cn three or
four subsequent occasions. Messrs. L. M. & Co. refused fo deliver, on the
ground that they had till the 81st May for delivery, On the 15th May, Messrs,
L. M. & Co. failed, and then, but not before, plaintifis informed the defendant

- that they had not had delivery from Messts. L, M, & Co., and demanded it of

him. The defendant failing to deliver, the plaintiffs sued for damages as of the -

81st May. The learned Judge of the Small Causs Court, on this statement of
facts, and before evidence was gone into, ruled that the damages were assessable
as of the 25th April, on which day it was admitted the market rate was as high
or higher than the contract rates. The plaintiffs on this ruling, without going
into their case further accepted judgment for [643] nominal damages, and took

+

out a rule for a new trial, on the ground that the Judge was in error in assigning.

the 25th April, and not the 31st May, as the date which ruled the question of .

damages., On the argument of the rule the Full Court- decided against the
plaintiffs, not on this point, which they did not decide one way or theother, bub
on another point altogether, viz., that plaintifis ought to bave given defendant
notice of Messrs, L. M. & Co.’s refusal to give delivery on the 25th April, and
not having done so, could not czll on the defendant to deliver.

* Small Cause Court Suit, N, 13896 of 1889.‘
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The plaintiffs now moved the ngh Court, under 5. 622 of the Civil Procedurs
Code (Act XIV of 1882), to set aside the order of the Fall Court of the Small
Cause Court as one which at that stage of the proceedmgs tha.t Gourt had no

* right to make.

Held, that in making the order in question under the clreumstances of the
case, and the state of the record, the Full Court had acted with material irregu-
larity within the meaning of s. 622 of the Civil Procedure Code, and that the
cage must be remanded to he dealt with according to law.

THIS was an application, under s. 622 of the Civil Procedure Code (Act
XIVof 1882), by the plaintiffs in the Small Cause Court suit No. 13896 of

1889
Sp. 137

ORIGINAT
CrviL,

13 B. 612,

1889, praying for the reversal of the order of the Fuall Court of the Court -
of Small Causes of the 23rd day of July, 1889, discharging a rale previously, -

taken out by the pla.mt.lffs for a new trial. The plaintiffs alleged that, in

‘pagsing the order in questlon the Full Court acted illegally and w:bb.

material irregularity.

The facts of the case, as stated by bhe plalntlﬂ's in-their pefition to .

the High Court (and not cont.ra.dlcted) were as follows :—

- *1, Bya contractin writing bearing date the 11th September, 1888
the defendant contracted and agreed with the plaintiffs for the sale to
them of 50 tons of new brown Delhi rape-seed, at the rate of Rs. 6-3-0
per ewh. to be delivered at the plaintiffs’ godown, or railway station,
Bombay, and that such delivery was to be made by the defendant on or
before April—May, 1889.

“ 2. On the 25th April, 1889, the defendant forwa,rded to the

plaintiffs a delivery order dated the 28rd instant, and given by Messrs.
Lang, Moir & Co. to the deferdant on their godown-keeper for 50 tons of
Delhi brown rape-seed, and endorsed by the defendant in favour of the
plaintiffs.

“3. The plamtlffs on the 25th day of Aper 1889, and on thres or

- four subsequent occasions, applied to Messrs. Lang, Moir & Co. [644] for -

delivery of the produce in question under the said'delivery order, but were
informed by Messrs. Lang, Moir & Co., that, under their contract with the
- defendant, they (Massrs. Liang, Moir & Co.) were not bound to deliver the
produce to him before the 31st May, 1889 ; that they had not the produce
ready for delivery on the oceasions on whlch the plaintiffs applied to them
for delivery ; and that as soon as the same was ready they would dehver,
under their delivery order, tio the plaintiffs,

“4, On-or about the 15th May, Messrs. Lang, M01r & Co stopped
paymenf ; whereupon the plaintiffs, seeing that there wag no further
chance of obtaining delivery of the said produce from Messrs. Lang, Moir
- & Co., returned the delivery order to the defendant ; and then, but not
before, informed him that they had not.obtained the delivery of the produce

from Messrs.. Lang, Moir & Co., and that, if the defendant failed to give .

delivery under his aforesaid contracb with them, they would hold him
" responsible for the consequencas. The defendant repudiated his liability,
alleging that he had fully performed his part of the eontract, and that he
was not responsible for the plaintiffs’ negligence, The plaintiffs denied
that there was any negligence on their part, and asked the deféndant to

complete delivery by the 31st May ; but the defendant failed to do so, and -

the plaintiffs claimed from the defendant. the amount of Rs. 562-8-0, as

damages for the breach by the defendant of the said contract, being the .

difference bat ween the contract price of the 50 tons of the said produce and-

the markeb price thereof ruling on the 31st May, 1889, which was the last

425
- B VII~5¢



. 1889
- SEPR, 13,

ORIGINAL
C1vIL.

43 B. 632,

13 Bom. 645 INDIAN DECISIONS, NEW SERIES  [Vol

. day for the performance of the gaid connract but the defendant did'not pay :

the same, or any part thereof.

5. The plaintiffs thereupon, on the 12th day of June, 1889, 1nst1buted
a suit in the Bombay Court of Small Causes, (being suit No. 13896 of
1889), to recover from the defendant the said sum of Rs, 562-8-0.

“6. The suit.came on for bearing before the Chief Judge of the said
Court on the 10th July, 1889, when tbe pleader for the defendant in
stating his defence denied the breach of contract, disputed the damages,
and contended that the plaintiffs, not having given to the defendant °
notice of the refusal of Messrs. Lang, [6%5] Moir & Co., to deliver
on the 25th April until after the failure of Messrs. Lang, Moir & Co.,
had thersby prejudiced the defendant, and were not now entitled
to recover damages. The learned Judge held that the defendant had,

. by tendering the delivery order in question on the 25th April, thereby

fixed that day as the day for the performance of the contract; that
by non-delivery of the seed on the - 25th of April'a breach of the con-
tract had been committed by the defendant ; that the breach of the con-

- fract by the defendant was complete on hhat day ; and that any damages

which the plaintiffs were entitled to must be ascertained by calculating the
difference between the contract price of the said produce and the market
price thersof as ruling on the 25th April, 1889. The plaintiffs informed
the Court, through their solicitors, that they eould not prove any damages
on the 25th April, and that it would be a waste of the time of the Courtto
continue the case, and a decree was accordingly passed in their favour for

Re. 1, as nominal damages, and costs. The contract between the defend- -

ant and Messrs. Lang, Moir & Co., was not put in, nor was any evidence °’

given of the terms of it, nor was the question of the obligation of the
plaintiffs to give the defendant immediate notice of the refusal of Messxs
Lang, Moir & Co., to deliver a.rgued or tried in any way.
. *9. On the 16th July, 1889, the plaintiffs’ attorney applied to a Full '
Court, consisting of the Chief Judge and the Second Judge of the said
Court, for a rule nis: for retrial of the said suit, and a rule nisi was .
accordmglv granted by the said Court. .

8 The grounds upon which the said rule nis¢ was granted were—

S “{z) That the learned J udge, who tried the case, ought to have held

that the time appointed for the performance of the contrach
' expired on the 31st May, 1889, and not on the 25th April, 1889.
“{b) :That the learned Judge ought not to have held thata
breach of the contract had been committed on the 25th
~ April, 1889, and that he ought to have held that a brea.ch ha.d

7 been committed on the 31st May, 1889,
“ [6a6] (c) That the learned Judge ought to have held that the
damages must be calculated as on the 31t May, 1889 and not ag on the

25th Aprll 1889.

“9. The rule n4st came on for argument before a Full Comt cons1st;- )
ing of the Chiel Judge and . the Second Judge, and after hearing tbe
a.rgument; the Court discharged the rule with costs.

“10. The Court dlscharged the rule, sbahmg that - 1h was not
necessary for them to enter into the construction of the contract, or
decide ‘whether the due date of the performance was the 25th- of April of,
the 31st of May ; that the plaintiffs on equitable grounds were estopped
b) their conduct from ;claiming -from the defendant any moré than.the
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nomidal damages which they had been awarded ; that, according to the
admitted facts, in performance of his contraet for April—May delivery,
the defendant had obtained from Messrs. Lang, Moir & Co. a delivery
order on the 23rd April; this delivery order he endorsed over to the
" plaintiffs ; that by giving the delivery order to the defendant, Messrs.
Lang, Moir & Co. had represented themselves as ready to deliver on the
93rd April and by endorsing that delivery order to the plaintiffs on the
25th of April the. defendant had. represented himself to the plaintiffs as

ready to deliver to them, through Messrs. Lang, Moir & Co. on the 25th.

April; and that it lay on the plaintiffs to accept that delivery order, or
not, as they pleased. They chose to accept it, thereby intimating to the
~ defendant that they would apply, in the first instance, to Messrs. Lang,
Moir & Co. for the goods. They applied on the 25th April, and were

1889
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refused, and then they lay by until Messrs. Lang, Moir & Co.'s insol- .

vency. The defendant contended that by leading him to suppose that
they had accepted delivery from Messrs. Lang, Moir & Co. on the'25th
April they had put it out of his power to give them that delivery which
he wished to give on the 25th April; that, if they had given him notice
when they failed to receive delivery on the 25th April, be could have made
other arrangements. The Court thought that the def/endant was entltled
to rely on that defence, and it discharged the rule on those grounds.”
Inverarity, for the pla.mmffs, the apnheants L :
Jardine, for the defendant. !

[637] Inverarity:—At the trial the case was declded solely on
» the ruling of the First Judge, that the date which governed the question
of damages was the 25th April. That ruling stopped the case almost
ag soon as it had commenced, for the market rate on- that date was, if
anything, rather better than the contract rate. In so holding it is clear that:
the learned Judge was wrong ; the defendant had up to the 31st May to:
deliver—see Borrowman v. Free (1) and many other cases—and was not
estopped from making a valid tender within the time by reason of a prévious
invalid tender. This, therefore, was the only point before the Full Court.

It is the only point on which the rule was granted, and the only one for the. ,

decision of which there were the necessary materials. By the time the
matter came to be argued befors the Full Court, the First Judge bad, no
doubt, seen he was in error in his original view of the case, and he
then justified his decision on another ground altogether. viz., want
of ‘noblce to the defendant of non-delivery by Messrs.. Lang. Moir
& Co. The Court had not the facts before them necessary for the

decision of this point, e.g., the contract between Messrs,  ILang, Moir =

& Co. aind the defendant, which would, or at least might, be most material,

and evidence of practice which we might desire to give, &. Their going
into that point was objected to on behalf of the plaintiffs, and in going into
it they acted irregularly. In another respect their procedure was most
detrimental to us, for it deprived us of the right which, if the case were
properly tried and the decision were adverse to us, we should have had,

viz., that of baving a case stated for the opinion of the High Court under
8. 69 of the Small Cause Court Act. I ask, therefore, that this case be
gent down for a new trial.

[SareENT, C. J.—That would nof be exactly the rlghn order t.o
-~ make under 8. 622. - If the Court has acted 1tregula.rly, wo should gsend bhe

N
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case back to the Coutb~—é.c., in this case the Full Gourt——wmh an ‘order to
dispose of the case accordlng ‘to law. ] :

Jardine, contra ;—At the hearing the case was not shopped (648] by
the Judge, but by plaintiffs’ solicitor, Mr. Craigie. He could have gone
on had he chosen, and produced all his evidence. The plaintiff may take
out a rule on one point alone if he chooses, but the defendant is nof
debarred from supporting the'decizion in his favour any way he can. We
were entitled to urge any ground that would help us—inter alia this of
want of notice.

[SarGENT, C. J.—No doubt at the right time; but were you
entitled to do so in the then state of the record ? That is the question.
Ought not the Court to have said : “ We cannot go into this ground now :
the case must go back for trial before that ground ean he gone into’ ?]

It does not seem to have been so put to the Court ; moreover, there

_was sufficient material before the Court for the decision of that point.

[SARGENT, O. J.—You cannot say the materials were sufficient,
until it is known what all the relevaut material was or would have been.]

The Court had some evidence bafore it on the point, we believe, and
the Court thought that it had all the possible relevant evidence on the
point. The point may have been desided wrongly, though we think nob,
but that gives no power of interferenca to this Oourt; I submit this Court
should not interfere.

JUDGMENT.

The judgment of the Court was delivered by ‘
SARGENT, C. J.—I think this is a case which properlv falls under

5. 6292 of the Civil Procedurs Code ; for, T think, it has been shown that a

madterial lrregularity was commithed by the Full Court on the hearing of
the rule taken out in this case.

It is plain that the ground the Full Court went on in dlsposmg of the
rule was that the equitable plea raised by the defendant, .as to wané of
notice of the refusal to deliver on the part of Messrs. Lang, Moir & Co.
was a good one. The only question, therafore, before us is, in so dealing
with the matter, under the circumstances of the case, did the Court, or
did it no6, commit a material irregularity ?

 Now the circumstances of the case were shortly these. It is clear
that, at the trial, Mr. Hart was of opianion that the defendant [649] had
committed a breach of his contract on the 25th April, and that that was
the date which must be looked to to settle the quesfion of damages. That

. being that learned Judge's view, Mr. Craigie for the plaintiff, naturally

- enough, intimated that it was of no use his proceeding any further, as he

was prepared to admit that, if that was the date fo be taken as the
material one in assessing damages, he could not show that the plaintiffs
had suffered any damage. Mr. Hart, accordingly, having found breach
of the agreement on the part of the defendant, passed judgment for the -
plaintiffs and awarded nominal damages. Now, under these scircum- -
stances, it appears to us thab it was not competent to the Full Court,
when the matter came before it on the rule for a new trial, to deal with the

- rule on the ground on which they did, unlsss it was then clearly admitted

that there were no othar {acts that could bear on the point remaining to be
proved. As regards this, it does not even appear that Mr. Craigie was
ever agked by the Court whether he was prepared to admii thab thab was
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s0; and on the contrary Mr Craige states that he d1st1nctly objected to any
such question being goue into by the Courb, on the ground that the -
materials necessary ior its decision were not before the Court The
action of the Court was, therefore, distinctly 1rregula,r, and, moreover,
irregular to a material degree.

‘We must, therefore, reverse the declsmn come to by the Full Court
on the rule, and remit the case to the Small Cause Court for the Full Court
to dispose of the rule according to law. Costs to be costs in the cause,

_ Inverarity said the Small Cause Court had frequently intimated that
there was no machinery by which i ecould assess costs incurred in the
High Court, and asked for some order as to the scale on which these costs
were to be allowed.

SARGENT, C. J. :—The costs will be taxed by the Reglsbrat of the
High Courton the appellate Side according to the usua.l scale of allowance
observed on that side of this Court.

Attorneys for plaintiffs :—Messrs. Ongw, Lynch and Owen.

Attorneys for defendant :—Messrs. Ardesir, Hormasji and Dinsha.

13 B. 650.
{6501 APPELLATE CIYIL.
Before My, Justice Birdwood and Mr. Justice Jardine.

BBl LapLl BEaaM (Original Defendant), Applicant v. BIBI RAJE
RABIA (Original Plaintiff); Opponent.® [18th December, 1888.]

Jurisdiction—Plea of —Waiver ~ Consent cannot give ]unsdzctwn where none is given by
law.

‘Where a Court has no inherent ]unsdlcstlon over the aub]ect-matter of a suit.
the parties cannot by their mutual consent give it jurisdietion.

A suit of a nature cognizable by a Court of 8mall Causes alone was brought in
the Court of a Joint Subordinate Judge. The defendant ob]ected to the jurisdio-
tion of the Court, but his objection was overrnled. The suit was, however,,
dismissed on the merits, In appeal before the District Judge, the delendant
did not renew the plea of want of jurisdiction. The District. Judge reversed
the decree of the Subordinate Judge and awarded the plaintifi's claim. The
defendant thereupon applied to the High Court under s. 622 of the Code of
Civil Procedure (Act XIV of 1882).

Held, that both the lower Courts had no jurisdiction to.deal with the suxt.
The mere circumstance that the defendant did not raise the plea of want of

]unsdxctmn in the appellate Court did not clothe that Court with a jurisdiction

not given to it by law.

[R., 14 A. 413 (416); 20 B. 86 (92) ; 350 525=7 C.L.J. 445=12 CWN.-569 28
A.W.N. 211 (214) 37 P.R.' 1908 ; 122 P.L.R. 1902=386 P.R. 1902.] -

THIS was an a.ppllca.txon under s. 622 of the Code of Civil Procedure

(Act XIV of 18892).

The plaintiff and defendant were co-sharers in the talukdari v1llage
of Dharoda.. The talukdari estate, being heavily incumbered with debt,
was entrusted to.the management of the Talukdari Settlement Officer
under the provisions of Bombay Act VI of 1862. During the period of
his management the Talukdari Settlement Officer used to pay, oub of the

s Apphcatlon, No. 92 of.1888, under. Extraordinary Jurisdiction.
429
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