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* GOCULDAS MADHAVJI (Plaintiff) v. NARSU YENKUJI (Defendant)
" [6th and 13tl September, 1889.] ‘

4 greement for permvsswn o quarry—-Lwense necessary— Non- renewal of license—Con-
slructwn of agreemeni—Conditional or unconditional promise to pay.

By an agreement {in renewal of similar agreements for the two prevmus yea.rs)
. dated the 3rd September, 1888, the defendant agreed to pay the plaintiff.‘ rent ’ for
a piecs of hilly ground at the rate of Rs. 329 per month for one year, during
which time the defendant was to be allowed to blast stones and carry on the work
of quarrying to the extent of seven crow-bars, such quarrying to be done at such
places as the plaintiff had pointed out, or should choose to point out from time-
to time. The rent to be paid was arrived:at on a calculation of Rs. 47 per crow- -
bar, and was to be payable whether defendant employed the seven crow-barsor
less, The deferidant by the sizth clause of the agreement further undertook as
follows :—‘’As regards the police arrangement and other expenses at the time of
bla.stmg stones, and obtaining an order or license &e. and as to any other kind -
of expenses, rlsk and responsibility, all these are upon me. I will duly pay youat
. the rate of Rs, 329 per month clear until the fixed time.”? The defendant was a
. stone contractor, and had been smployed in this work of quarrying all his life, and
. for the previous two years on this very spot, and was well aware that blasting could
not be carried on without a license from the authorities, which was revocabla at’
any time, and required renewal anpually, At the time of the agreement the -
defendant was in possession of license, which expired on the Blst December,
1888. After that date the authorities refused to renew the licenss, on the ground’
that the quarry where operations were being carried on was surrounded by houses.
- on all sides, and the defendant thereupon refused to continue the payment of the
‘ monthly rent of Rs. 829. The plaintiff accordmgly brought this smt in the-
Small Cause Court for three months’ rent at the above rate.

Held, looking at the nature of the contract, that it must be taken to have been
the intention of the parties to it that the mouthly sum of Rs. 329 should only
be payable so long as quarrying was permitted by the authorities, and that there -
was no unconditional contract to pay Rs. 329 in all events in cl. 6 of the agreev

. ment or elsewhere. .

Taylor v. Caldwell (1) foliowed ; Marqms of Bute v. Thompson (2) an&
thgway v. Sneyd (3! commented on and distinguished,

., REFERENCE from the Court of Small Causes, Bombay. - . )

[631] The facts sufficiently appear from the following case stated for -
the opinion of the High Court by W. E. Ha.rt Chlef J udge of ﬁhe Court of
Sma.ll Gauses at Bombay :(— -

- The plaintiff is the owner of a stonse . quarrv in a viece of hlllv ‘
ground sttuated at Gunpowder Road, Mazagaon, and the defendant is a.
stone contractor who contracts with the owners of such places for the

.purcnaﬁe of stone to be quarried and removed by his own labour.

v “ 9, .On the 3rd September, 1888, the defendant executed a Gmaratl
adreemenb translation whereof is as follows :—

" “'Ty Thakar Goculdas Madhavii by Vanjan Narsu Yenku. To w1b——,

" I have taken on rent from you your ground for carrying on a stone quarry:

in vour hilly ground behind the temple of Mankeshvar, in Mazagaon. I.
have made with you the terms of the agreement in respect thereof thel
followmg are the particulars thereof :— S

* Small Cause Court Suit, No. 10254 of 1889.. R
(1),3 B & S.:826 ;132 L; J.Q.B. 164, (2) 13 M, & W. 487, (3) Kay. 627
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“*(1). In this hilly ground I am to carry on (or work) 7, namely 1889
seven, crow-bars for blasting stones. The renf in respect thereof is fixed 8Ep. 18,
ab the rate of Rs. 329 per month in respecb of seven crow-bars, at the rate —
of Rs. 47 for one crow-bar. The rent is duly to accrue from the 6th day ORIGINAL
of C}ept;er:nbenc in the year 1888. I will duly continue to pay you the same CivIL.

one month in advance from the date of the current month. s 1;730
“*(9). ‘In this ground of the hill T am to blast stones and carry on the’ Chitty’s

work of the seven cerow-bars only in as much space.as you have pointed §, ¢. ¢. R.
out to me and in as much space and at such places as you may hereafter * g997,:
from time to time cause to be pointed out in the ground of this hill. Until

" the fized time of this writing I am duly to take the stones which may turn

up therein, With the exception of blasting stones with seven crow-bars I

have noright to take out or blast loose stones with extra crow-bars, nor

have I any right to take them, and I am nof to take them, away.

“*(8). The time for carrying on the-work of those seven crow-bars ig
fixed at twelve months from the 6th day of September, 1888 ; until that
time I may carry on (or work) seven crow-bars; or I may carry on (or
Wogg) less crow-bars; nevertheless I will duly pa.y you at the rate of
Rs 899 per month, in respect of the seven crow®bars up to the fixed time.
I am not to raise any dispute therein.

“'(4). Asto thestones which. may turn up by bla.stlng with these
seven crow-bars, or the stone metal which I may break these stones into,
T am duly to remove and take away this broken stone metal or stones from’
your compound. I will not keep a depot in your compound. If I shall keep
any you may write to me a lefter with three days’ time; within that time
I will duly take away the goods so kept or the goods which may be lying
there. If I do not take away the same I will duly pay you at the rate of -
Rs. 15 per day in respect of rent after that time.

[632] “ ‘(5). As to the earth which may turn up by my carrying on
the work of the seven erow-bars, I will duly cause that earth to be thrown
at my expense at such places ag you may cause to be pointed oub to me
in your ground of the hill. I have no right of a.ny kmd whatsoever to that
earth.

“‘(6). Iam to carry on the work of the seven crow-bars in respect
of bla.stmg stones ; as regards the police arrangement and other expenses
ab the time of blasting stones, and obtaining an order or -license, &ec., and
a8 to any other kind of expenses, risk, and responsibility, all these are
upon me. I will duly pay you ab the rate of Ra, 329 per month clea.r unbll
the fixed time.

“*(%7). 1 will not blast ston es below the level of this ground, nor am
I to take out stones therefrom. I will duly do my work above the level
of this ground. = ‘

“*8). Iam to carry on the work of the geven Grow- ba.rs writen'
above. If I or my men were to employ an eighth crow-bar at any time, I
will duly pay you at the rabe of Rs. 20 per day in respect- of renf on E
account thereof.

“*(9). In the event of my not actmg in conformity with - the agree-

- ment mentioned in this writing, or delaying payment of rent, oz achmg
contrary to the ferms of the writing, you may forthwith- stop my quarry °
of the seven crow-bars, and you have a right to or over-all my stones or '
broken stone metal, and otuer goods belonging to me which- may be there, :
and I 'will duly pay you. the rent up to the fixed time mentloned in this’
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" writing, * Besides this wha,taver loss and expenses you raay - in¢ur in
respech hereof all those are duly upon me. .

**{10). Opposite to this ground of the seven crow- -bars there are’
pits (or holes) made on my behalf in two or three plots of ground; water
is o be taken out or drawn from those pifs, and on throwing earth in
those very pits I will duly make the level thereof even with that of the
sarkari, or public road; the expenses which may be incurred in respect
thereof are all upon me. I am duly todo the same in two months from.
the date mentioned in this writing; and, if I do not do it, you may get it.
done on my aceounb by any person whatsoever; whatever expenses may-
be incurred in respect thereof I am duly to make good, -and pay you tha

.game without dispufe.

**(11). In this ground of the hill and chawls your other tenants are.
living and may hersafter come tolive. I will not cause any inconvenienes.
of any kind or logs to them. If I do, I am duly to be answerable in
respect thereof.

. ~"*In this manner I have given this in writing of my own will and
a.ccord and in sound mind and understanding ; the same is duly agreed to,
by, and binding on me and on my heirs and executors.”

*“ At this time the defendant was the holder of a license from the.
Deputy Commissioner of Police allowing him to carrv on blasting opera-
tions in the plaintiff’s gquarry till the 81st Dacember, 1888 ; as these went.

~on, they gradually receded further from the road and approached nearer fio -

. the houses in the nsighbourhood.

-[633] “ 3. On applying for a fresh license for the year 1889 to bbe

. Commigsioner of Police the defendant -was informed, on 22nd February,

1889, that the Municipal Commissioner objected to the renswal cf the

‘license for the current year, as the quarry, where the operatlons were fo’

be carrled on, wag surrounded by houses on all sides.

“4. The defendant then appliad for a license fo the Municipal Com -
missioner, who, after reference to the Executive Engineer on 29th April,
1889, finally replied that it was not safe to allow the blasting opera.tlons
any longer at the place referred to.

*5. In the meantime the defendant had miormed the plaintiff, by:
lebber of the 5th February, 1889, of the refusal of the Commissioner of
Police to grant a license for blasting in the plaintiff’s quarry during the :
current year, as the ground was unfit for such purposes, and had given
notice that he had,.in consequence, ceased to work thers, and considered
the agreement void for its unexplted portlon, and declmed to make any.

further payment under it.

*.6. To this the pla.mtxff rephed on the 6th February. ﬁha.(‘. he was -
not concerned with the grant of license to the defendant, who was bound, -
by the distinct terms of his agreement, to pay Rs. 329 per month for a
year from 6th Septamber, 1888 whehher he carrled on blasting. opera.- ;
tlpns or not. -

“9, 'This suit has now been broughb by the plaintiff, on the
agreement to recover Rs. 987, being the three sums of Rs. 329, payable
in advance on 6th February, 6tk March, and 65h April. It is admitted
that all sums previously due have been paid, and that these have not; .
and that during the period which these payments should have 'covered, .
iz, from 6th February to 6th May, the defendant has done no work in
the plaintiff’s quarry, Itis also admitted that it would be illegal for .
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the defendant to blast ‘without a license; to be obtained from' the Com- .

migsioner of Police before the coming into force of the City of Bombay
Municipal Act, 1888, and after that date from the Municipal Commissioner.
Nor is it contended in the present case that the license was wrongly
refused by either, or on any ground other than that of da.nger to the
surroundig houses and their mma.bes

[634] “8. ' I found the defendant ‘was in no default in applvmg for
the license, or informing the plaintiff of his failure to obtain one; and
that there was no obligatidn on the plaintiff to obtain one : but’tha.t.
without the fault of either party, the operation of blasting stone in the

agreement—had hacome illegal before the date at which the first pa,yment
sued for would have been payable under that agreoment,

“9. The only question argued at the trial was whether th1s
exonerated the defendant from his obligation, under the agreement, to .pay
Rs. 329 per month for a year from the. 6th September, 1888. I held
that it did; because I found the only consideration for the defendant’s
payment was the plaintiff’s permissipn to go on his land for the purpose
of blasting with seven crow-bars and removing the stone so blasted,
which purpuse having becoms unlawful, the plaintiff eould not now
lawfully perform his part of the contract, and, therefore; the defendant’s
agresment was avoided by reason of illegality, of its consideration : see
Pollock on the Principles of Contract {(2nd edn.), pp 282 and 340 I,

. therefore, dismissed the suit with costs, Rs. 85. .
“10. This sum the plaintiff has now dep091ted in the Courb to- '

gethet with the sum of Rs. 50 o cover the costs of a reference to the
High Court which he desires to be made on the questions: lst, whether
the agresment ;of 3rd September 18883, has become void ; 2nd, whether
the defendant is not, in any event, liable, under the terms of the 6bh
clause of that agreement, to pay to the plaintiff the sum sued for.

“To these the defendant desiras to add—

1889
SEP. 13,

ORIGINAL
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- plaintiff’'s quarry—which was legal at the time they enfiered into their

“ 8td. Whether, in the events that have happened, the defeuda.nt is

nob discharged from all liability under the said agreement.

*11. I, therefore, respectfully crave the opinion of their Lordshlps
on these questions ; and, in’ case they should desire any furbher 1nforma.-
sion not contained in the above statement, I hereto a.nnax a cony of my
judgment delivered on the 7th August, 1889.”

[635] The only material additional fact found in . the ]udgment
alluded to was the fact that the defendant had all his. life been a stone
contractor and had worked thesame quarry for the two previous years
under similar agreements with the plainfiff, and was Well aware of hhe

- nature and revocability of a license tio blast stone.

Inverarity and Anderson, for the plaintiff.
~. Starling, for the defendant. .

Invemmty :—The sole questxons are, wha,t is the contra.cb a.nd wha.t '

was in the parties’ minds when they made it? We say there is-an un-

conditional agreement to pay rent, with, furthermore, an express provision

providing for the non-cessation of rent in the very event that has happened,
viz., the non-renewal of the license—an event which was clearly in the

contemplation of both parties when the confract was entered into. Where -

ig the illegality in- this contract? It is on that: ground that Mr. Hart has

‘decided against us. -There is no obligation' on the defendant’s park to

19
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: 4889 \blast', nor any covenant on our part that he shall blast. We contraet to-
BEP. 13, _give him our permission to go on.the ground in order fo take stone, and
-_ he contracts to pay rent, so much a month : it has not become impossible:
“ORIGINAL or jllegal for either of us to continue to perform those promises respec-
Civin, tively. Consequently the consideration has neither failed, nor the contract. -
13 ;—-630 become illegal or impossible: ses Paradine v. Jane (1); Mr. Pollock’s
= comment on that case ; Pollock on Contracts (4th edn.}, p. 868.

. Chitt; .
s c. cy; [SARGENT, C.J.—That is so. Section 56 of the Contract Act has.
" o9y, nothing to do with this case. It is purely a case of construction of the

.contract. What did the parties intend ? That is the question.]

" Just so, and to find their intention you must see what was in their
minds when they came to contract. The only two guestions (apart from
the scope of the express provisions of-¢l. 6 of the agreemenb) are (I) was
the event which bappened foreseem, or, which is the same thing (see
Barkar v. Hoagson (2), ought it to bave [636] been foreseen; and (1I) if
so, then -is the contract conditional or unconditional’ ‘)——Bazly V. De'
Crespigny (3). ‘ ‘

[BAYLEY, J., cited Taylor v. Caldwell (4).] :

_ That case went on the finding that the accidental destruction by fire
of the Mugic Hall wag a thing which the parties had not in their minds
when they entered into their contract. But here fthe event which

“intervened was clearly in the contemplation of the parties; the contract.

“itself shows that; for it expressly provides forit. But without that
express provision it would' still be the same: for the defendant has been

- af this work all his life, and for some years at this very spot, and it is.
t admitted that be knew that a license might be revoked, or not renewed,.
"ab.the will of ‘the authorities at any time. If, knowing this, he makes
" merely an unconditional contract, that alone is sufficient ; he mus$ fulfil
i, If Irent a grouse moor expressly to shoot game on, and am, for
some reason, refused a game license, can I claim that the bargain is off ?
In this case defendant cannot get stone for want of a third person’s
. permission : but, suppose it had been because it turned out there was no
stone there worth getting, would he not still have to pay the rent he
unconditionally contracted to pay? It is clear, both in law and equity,
: that be would : see Marquis of Bute v. Thompson(5), Ridgway v. Sneyd (6)
~and Phillips v. Jones (7). If plaintiff cannot be beld o bave warrant-
ed that there was stone fit to work, how can it be said, (even apart
from arb. 6 of the agreement), that he warranted the continuance of the:
“license ? If a lessee of a coal mine must be held (as Vice-Chancalior
‘Wood (8) says he must be held) to know and, therefore, contemplate
‘that a vein of coal may be interrupted by a fault and cease to be
workable, much more should the defendant here be held to know and
contemplate that his working might be interrupted by the cessation
of the license. Supposing this were a sale, and not a lease, could
the defendant for a moment avoid the purchase? "I submit the defendant
_is liable, and the questlons referred should be declded in the plaxntlff’
fa.vour : '

[6a7] Starlmg, contm :—The cases cited are of leases, and are noti
Jin pomt for thls is noh 2 lea.se The mere use of the word “ rent ”’ does not

(1) Aleyn, 26.° E P (9)8 M. &8, J67 : (3) L. R. 4 Q. B, 180 '
- (43 B. &8.8%6; 32L J.Q. B. 164. . - (5) 18 M. & W. 487,
{6) Kay. 627. _{7) 9 8im., 519 . oL 8 Kay 635, .
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make it a lease. The plaintiff might pomb oub this spot to-day, and :that 1889
* to-morrow, for the defendant to work in; consequently it cannot be said . 8gp. 18, 1
any particular piece of ground has been let. The real conmdemtlon _
intended here was the rightand the ability to blast stone. - That has ORIGINAL 7
~failed, for it has becoms illegal to blast. The plaintiff was to point out a - CIVIL.
place where the defendant could blast : that he can no longer do. It was ., ——
never contemplated by the contracting partiesthat the license might 1 B,' 63??
~00R88 ; and arb. 6 of the agreement does not deal with any such contingenay. scg'“y 5
Expenses, risk and responsibiliby " refer to the axpenses, risks, &e., ~ - C. B.
incidental to the operation of blasting : not to tha getbing or failing to geb . .
the license. . The parties confemplated the continuance of the license.
*Of course, if they had thought about it, they might have foreseen its
possible discontinuance; but so also in Taylor v. Caldwell (1) might fire, .
a8 a possibility, have been conteraplated. Thab case isan. authonbv in ,
my favour: see also Appleby v, Myers (2). -

[SARGENT, C. J.—It all turns upon what hhe Courts say, in ea,ch
parblcular case, Was or was nof in the contemplation of the parties. In
mining cases no doubt the Courts have very strictly applied the maxim
-of “caveat emptor.” Bubt in other cases they have applied different
considerations : e.g., in Clifford v. Watts (3) where the Court distinguish
that case from Marquis of Bute v. Thompson (4).] ~

That is an authority in my favour; so also is Marqms of Anglesea v.
Church Wardens of Rugely (5).

Inverarity in reply.—Clifford v. Watts (8) i3 in no way mconswtent
wlth “Bidgway v. Sneyd (6, and the other casas previously cited. In
“that ease action was brought on the covenant to geb coal, not on the
-covenant to pay rent. The Vice-Chancellor in Ridgway v. Sneyd (6)
dintinctly pointed out that on the former covenant the defendant would be
-excused. [638] Of course if the Court finds, as a fact, that the continuance .
-of the license was an implied term of this agreement, I have nothing more

. to say. That is, in other words, that by the contract it was intended that
‘no license, no rept.’ Bub this is a formal written contract and in such a
-eontract no such term can be implied ** unless the Court comes to a clear
conclusion that both parties must have intended that term to be implied ”
per Lord Esher in Emanuel v. La Compagnie Fremiere De Vichay(T7). And
the Court must not come to that conclusion simply because that con-
rfingency has not been provided for—Rhodes v. Forwood (8)., The only
presumption that arises in the latter case is that the parties’ minds did -
not touch this point ab all : bub that is not enough for the defendant’s case.
In this case, if that term had beon intended to be in the contract, not-;
‘having been overlooked, it must have baen expresbed not being expressed .
(of course, I argue that the exact contrary is . expressed) it can only be
-because it was nob intended o be a term of the contract. .No doubt both
parties expected the license to continue ; but that i not enough to make
‘its continuance an implied term—Hale v. Rawson (9). . As for this contract
not being a lease, thatis no doubt the case; it is not strictly a lease, ag no
* .definite possession is given ; but that makes no difference whatever in the
-rights and liabilities of the parties.

Cur. adv. vult,

826; 82 L. J. Q. B. 164, (@ L. R.2C. P. 651,

() 3B. &8,
(3 L.R. 5 C.P, 577, (4) 13 M. & W, 487, (5) 6Q.B. 107,

(6) Kay 627, " (1) W.N. 27sh July 1869, 150, (8) L. R. 1 Ap, Ca. 265,
(9408 N. 8. 85 o
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. The ]udgment of the Court was delivered by

SARGENT, C. J.—This reference from the Small Cause Court arises.
out of aclaim for Rs. 981 alleged to be due to plaintiff upon an agreement
entered into with him by the defendant on the 3rd September, 1888. By
this agrepment the -defendant agreed to pay the plaintiff rent for a piece
of hilly ground at the rate of Rs. 329 per month for one year, during
which time the defendant was to be allowed to blast stones and ecarry
on the work to the extent of severn crow-bars. At the time of the
agreement the defendant: had a license from the Commissioner of’
Police, which expired on the 31st December, 1888. On his applyiog for
o fresh license he was informed that the Municipal [689] Commissioner:
objected to the license being granted, as the quarry, where the operations
were being carried on, was surrounded by houses on 'all sides. By the
agreement the'plaintiff had the power of pointing out where the defendanft
was to quarry ; but it is admitted that there is no other part of the hill
which could be used by the defendant for the purpose, except the part to
which the Municipal Commissioner objects. The Judge of the Small Cause
Court held that the agreement was rendered void by the quarrying being. .

- forbidden by the legal suthorities. But it is to be remarked that fhe-

contraet ingludes no agreement to quarry. The plaintiff performed his part
of the contract when he pointed out the land for the defendant’s tse. - The

- defendant’s only obligation was to pay Rs. 329 per month to the plammff .

i

and this the defendant could have done, from a legal point of view, whether
the quarrying was forbidden or not, as was pointed ou by -Blackburn, J.,
in River Wear Commissioners v. Adamson (1) when discussing the effect-
of the decision in Paradine v. Jane (2). The questlon for determination, in
our opinion, is whether, by reason of the quarrying having been stopped,..
the defendant is relieved from his liability %o pay the montbly sum- of
Rs. 329, as provided by the agreemenﬁ We may remark, in the first in-
stance, that this was not a contract of 'letting.” The plaintiff was to remain

in possession, and point out certain places on the hill where the defendant-

mlght quarry, with power to change these from time to time. It was, as
in Taylor v. Caldwell (3), a contract merely to give the defendant the use of

- such places as he might point out. Now, tbe general rule is, ag stated by

Blackburn, J., in Taylor v. Caldwell (8), thdt “"where there is a positive eon- -
tractto do a thlng, not in itself unlawful, the contractor must perform it or

‘pay damages for not doing it, althiongh in consequence of unforeseen acei--

dents the performance of his contract has become unexpectedly burdensome-
or even 1mposg1b1e ” Such being the general rule, there is, however, & class
of cases in which, notwithstanding the general rule, the defendant has been
excused from performing his contract by an occurrence which [6%0] neither-
party can reasonably be supposed to have contemplated, or, as it was
sa.id in Baily v. DeCrespigny (4), which * was not within the contract.”

In Taylor v. Caldwell(3), where the defendant had contracted to give-
the plaintiff the use of the Music Hall on certain days and the Music
Hall was aceidentally burnt down before the time arrived for the plaintiff -
o have the use of it, the Court held the defendant to be discharged from
his obligation, on the ground that bhei’e was an implied condition in thes

¢ (\4.

. 2 App. Cas, T70. « - ¢ | U 6) Aleyn, 260
| &8.826; 93 L, J.QB164(166) (4)LR4QB 160
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contract that the Hall should continue in existence. So in Clifford v.
Watts (1) the Court held the defendant excused from his obligation to
extract not less than 1,000 tons of potter’s clay, annually paying a royalty

of 9s. 6d. per ton, on the ground that the parties:contracted on the assump-

tion that there were 1,000 tons of potter’s clayv.on the land. Again in
Baily v. DeCrespigny (2) where in a covenant in a demise that the
defendant should or would not permib t0 be built any messuage on a
paddock fronting the demised premises, and the paddock was taken up
by the Liondon and Brighton Railway Company who erected a railway

station on it, the defendant was discharged from his covenant, because its .

words were nab used with reference o the possibility of the pa.rtlcular
contingency which afterwards happened. These cases show, as stated in
Pollock on Contracts, p. 351 (4th odn.), that thet endency of the decisions

‘to treat the subjects as one to be governed by rules of constructnon
rather than by rules of law.”

Pasging to the contract in quesblon 1t; is to be remarked bha,t by cl. 1

i
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- the rent of Rs. 329 per month is arrived at by calculating Rs. 47 in

respect of each of the seven crow-bars which the defendant- was anthorized
to work with. 'This shows that the obligation to pay Rs. 329 per month
was based on the assumption thab the defendant would be able to work
the crow-bars, although the amount of stone- which the defendant
would be able to extract by - such work would be necessarily more or less
uncerbain, more especially having regard to the clause which enabled the
plaintiff to point out the particular places where the defendans was to work.
[631] No doubt, both parties must be taken to have been aware that the
~ authorities bad the power of stopping the quarrying if it was dangerous
" to the public; but quarrying had been going in the plaintiff’s hill up to
that fime, and it is only reasonable to suppose thaé the parties entered
into the contraect on the assumption that qua’.rrying would continue to be

permitted by the authorities. - .

It is not a.lleged that the veto: Whlch the authontles have put on the
_quarrying was owing fo the defendant’s careless or improper mode of
blasting ; the only reason assgined by the Commissioner of Police ig that
the blastlng was dangerous fo the neighbouring houses and their inmates.

Nor is it alleged by the plaintiff that he can point out any other spot for.

blasting to which the authorities would not equally object; and, there-

fore, this “‘crow-bar work,” upon which the rent was based, thus became
impossible, without either party being to blame for it. We think that,
looking at the nature of this contraet, it would defeat the intention

of the parties were we to regard the defendant’s obllgation ‘to pay the .

monthly Rs. 329 as in substance unconditional on gquarrying being allowed,
and that the contract must be taken to have been entered into on the

assumption that the authorities would permit quarrying, just asin Clifford -

v. Watts (1) the contract was held to have been based on the assumption
that there were 1,000 tons of clay to be extracted. The cases of Marquis

of Bute v. Thompson (3) and Ridgway v. Sneyd (4), relied on for the plaintiff, -

were cases of mining leases, and are distinguishable from the present
case. The former is discussed in Olifford v. Watts (1), where it is pointed
out that a minimum rent was agreed to be paid, which showed that rent
was to be paid in ariy 830, In Ridgway v. Sneyd (4) the decision refusing

- (1) L.R. 5 G.P. 577 (588) (@) L.R.4 Q-B, 180..  (3) 13 M. & W. 487,
(4) Kay. 637 - o T '

o
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to relieve the plaintiff from- his liablity was mainly based on b}:’ie same

.consideration, . - . . -

It was said, indeed, that 'a,t;l‘;. 6 of the agreement threw the risk of
obtaining leave to quarry on the defendant ; but, we think, that, on the
reasonable construction of the language of that clause, all that was intend-

‘ed was to throw on the defendant the expenses [642] to be incurred

in carrying out the polica arrangement and obtaining the license, and to
prevent his having any cause of complaint on that account against
the pleintiff ; but that is quite a different thing from making the
obligation to pay the rents absolute, whether the quarrying was stopped
altogether or not. It was said indeed, that it was only the blasting which
was forbidden, and that the defendant might have quarried by other
means ; but there is no finding in the case that anv other-means were
practically feasible, or. that blasting by means of some description of
explosive is not, practically speaking, an essential part of quarrying stone
on the plaintifi’s hill. '

‘We must, therefors, answer the first question in the negative; the
second question in the negative; and the third in the affirmative.

Costs to be costs in the cause. .
‘Attorneys for the plaintiff.—Messrs. /Pestonji and Rustom.
Attorneys for the defendant.—Messrs. Payne, Gilbert and Sayant.

13 B. 642.
ORIGINAL CIVIL.

Before Sir Charles Sargent, Kt., Chief Justice, ami Mr. Justice Bayley.
. : \ .

8. A. RALLI AND OTHERS (Plaintiffs) v. PARMANAND
JEWRAJ (Defendant).* [13th September, 1889.]

Practice—Civil Procedure Code, s. 622—Material irreqularity—Small Cause Couri—
Moticn for new trial.

The defendant contracted to sell to the plaintiffs a quartity of rape-seed,
April—May delivery. On the 23rd of April the defendant endorsed over to the
plaintiffs a’ delivery order for the seed given him by Messrs. L. M, & Co., which
plaintifis presented to Messts. L. M. & Co. on the 26th April and cn three or
four subsequent occasions. Messrs. L. M. & Co. refused fo deliver, on the
ground that they had till the 81st May for delivery, On the 15th May, Messrs,
L. M. & Co. failed, and then, but not before, plaintifis informed the defendant

- that they had not had delivery from Messts. L, M, & Co., and demanded it of

him. The defendant failing to deliver, the plaintiffs sued for damages as of the -

81st May. The learned Judge of the Small Causs Court, on this statement of
facts, and before evidence was gone into, ruled that the damages were assessable
as of the 25th April, on which day it was admitted the market rate was as high
or higher than the contract rates. The plaintiffs on this ruling, without going
into their case further accepted judgment for [643] nominal damages, and took

+

out a rule for a new trial, on the ground that the Judge was in error in assigning.

the 25th April, and not the 31st May, as the date which ruled the question of .

damages., On the argument of the rule the Full Court- decided against the
plaintiffs, not on this point, which they did not decide one way or theother, bub
on another point altogether, viz., that plaintifis ought to bave given defendant
notice of Messrs, L. M. & Co.’s refusal to give delivery on the 25th April, and
not having done so, could not czll on the defendant to deliver.

* Small Cause Court Suit, N, 13896 of 1889.‘
424



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 
	Page 730 
	Page 731 
	Page 732 
	Page 733 
	Page 734 
	Page 735 
	Page 736 
	Page 737 
	Page 738 
	Page 739 
	Page 740 
	Page 741 
	Page 742 
	Page 743 
	Page 744 
	Page 745 
	Page 746 
	Page 747 
	Page 748 
	Page 749 
	Page 750 
	Page 751 
	Page 752 
	Page 753 
	Page 754 
	Page 755 
	Page 756 
	Page 757 
	Page 758 
	Page 759 
	Page 760 
	Page 761 
	Page 762 
	Page 763 
	Page 764 
	Page 765 
	Page 766 
	Page 767 
	Page 768 
	Page 769 
	Page 770 
	Page 771 
	Page 772 
	Page 773 
	Page 774 
	Page 775 
	Page 776 
	Page 777 
	Page 778 
	Page 779 
	Page 780 
	Page 781 
	Page 782 
	Page 783 
	Page 784 
	Page 785 
	Page 786 
	Page 787 
	Page 788 
	Page 789 
	Page 790 
	Page 791 
	Page 792 
	Page 793 
	Page 794 
	Page 795 
	Page 796 
	Page 797 
	Page 798 
	Page 799 
	Page 800 
	Page 801 
	Page 802 
	Page 803 
	Page 804 
	Page 805 
	Page 806 
	Page 807 
	Page 808 
	Page 809 
	Page 810 
	Page 811 
	Page 812 
	Page 813 
	Page 814 
	Page 815 
	Page 816 
	Page 817 
	Page 818 
	Page 819 
	Page 820 
	Page 821 
	Page 822 
	Page 823 
	Page 824 
	Page 825 
	Page 826 
	Page 827 
	Page 828 
	Page 829 
	Page 830 
	Page 831 
	Page 832 
	Page 833 
	Page 834 
	Page 835 
	Page 836 
	Page 837 
	Page 838 
	Page 839 
	Page 840 
	Page 841 
	Page 842 
	Page 843 
	Page 844 
	Page 845 
	Page 846 
	Page 847 
	Page 848 
	Page 849 
	Page 850 
	Page 851 
	Page 852 
	Page 853 
	Page 854 
	Page 855 
	Page 856 
	Page 857 
	Page 858 
	Page 859 
	Page 860 
	Page 861 
	Page 862 
	Page 863 
	Page 864 
	Page 865 
	Page 866 
	Page 867 
	Page 868 
	Page 869 
	Page 870 
	Page 871 
	Page 872 
	Page 873 
	Page 874 
	Page 875 
	Page 876 
	Page 877 
	Page 878 
	Page 879 
	Page 880 
	Page 881 
	Page 882 
	Page 883 
	Page 884 
	Page 885 
	Page 886 
	Page 887 
	Page 888 
	Page 889 
	Page 890 
	Page 891 
	Page 892 
	Page 893 
	Page 894 
	Page 895 
	Page 896 
	Page 897 
	Page 898 
	Page 899 
	Page 900 
	Page 901 
	Page 902 
	Page 903 
	Page 904 
	Page 905 
	Page 906 
	Page 907 
	Page 908 
	Page 909 
	Page 910 
	Page 911 
	Page 912 
	Page 913 
	Page 914 
	Page 915 
	Page 916 
	Page 917 
	Page 918 
	Page 919 
	Page 920 
	Page 921 
	Page 922 
	Page 923 
	Page 924 
	Page 925 
	Page 926 
	Page 927 
	Page 928 
	Page 929 
	Page 930 
	Page 931 
	Page 932 
	Page 933 
	Page 934 
	Page 935 
	Page 936 
	Page 937 
	Page 938 
	Page 939 
	Page 940 
	Page 941 
	Page 942 
	Page 943 
	Page 944 
	Page 945 
	Page 946 
	Page 947 
	Page 948 
	Page 949 
	Page 950 
	Page 951 
	Page 952 
	Page 953 
	Page 954 
	Page 955 
	Page 956 
	Page 957 
	Page 958 
	Page 959 
	Page 960 
	Page 961 
	Page 962 
	Page 963 
	Page 964 
	Page 965 
	Page 966 
	Page 967 
	Page 968 
	Page 969 
	Page 970 
	Page 971 
	Page 972 
	Page 973 
	Page 974 
	Page 975 
	Page 976 
	Page 977 
	Page 978 
	Page 979 
	Page 980 
	Page 981 
	Page 982 
	Page 983 
	Page 984 
	Page 985 
	Page 986 
	Page 987 
	Page 988 
	Page 989 
	Page 990 
	Page 991 
	Page 992 
	Page 993 
	Page 994 
	Page 995 
	Page 996 
	Page 997 
	Page 998 
	Page 999 
	Page 1000 
	Page 1001 
	Page 1002 
	Page 1003 
	Page 1004 
	Page 1005 
	Page 1006 
	Page 1007 
	Page 1008 
	Page 1009 
	Page 1010 
	Page 1011 
	Page 1012 
	Page 1013 
	Page 1014 
	Page 1015 
	Page 1016 
	Page 1017 
	Page 1018 

