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141888 '. Wae sre of opinion, therefore, that the income’ of the property (after
Oor, 12, deducblng Rs. 500 fo be ‘given to Shivgar) should be paid to Jagdevgar,
gupposing him to beof age. Thé property, however, .will remain with the
ORIGINAL (ffiial Trustee as directed by the wxll—ab any rate until J a,gdevgar attaing
~.CIVIL., thirty years of age.

13 B. 263, Other questions Will probably arise on this will, but these are the only
questions which the Court can properly dispose of at the present moment.

‘We must, therefore, reverse the decres of the Court below, and direet
that accumulations of income since the plaintiff Jagdevgar attained
eighteen years of age, and also the income to become henceforth due
(subject to the pay of Rs.500 a year to Shivgar), be pand by .the Official
Trustee to Jagdevgar.

|
The costs below and in this appeal of all parties to come out of the
estgte The Administrator-General’s costs to be taxed between afforney
and client.

Attorneys for~ appellants:—Messrs. Wadia and Ghandy. :
Attorneys for respondent :—Messrs. L_z’ttle, Smith, Frere and Nicholson.

\
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Before Sir Charles Sargent, ‘Kt., Chief Justice, and Mr. Justice Bayleyv.

MAHOMEDALLY EBRAHIM PIRKHAN (Plaintiff) v. SCHILLER,
DosoeNE & Co. (Defendants).*  [3rd May and 21st June, 1889.]

Principal and agent—Goods ordered through commission agents—Contract of agency—
Contract of sale—Form of action.

The defendants traded in Bombay as merchants and commission agents under
the style of 8. D.'& COo., being a branch of a French firm trading in Paris under
the same name, of whlch firm also the defendants were members. The Paris firm

) were agents for certain manufacturers of zine, The plaintiff, a Bombay merchant,
’ - ordered outb 48 casks of zinc sheets through the defendants’ firm in Bombay. by
an indent in the following form :—*‘ I hereby request you to instruct your agents
to purchase for me (if possxble) the under mentioned goods on my. account and
risk upon the terms stated below.” Such terms, infer alia, limited the price of
the goods and the time within which the shipments were to be made. Later. the
plaintiff consented to increase his limit:of price. The defendants having, com-
municated with their Paris firm wrote to the plaintiff as follows :—* We have the
pleasure to inform you that our home firm has reported by wire concermng your
esteemed order a8 follows :—Placed at your increased limit.,” Subsequently
the plaintiff was informed by the defendanfs that the manufacturers. being full
with orders, the zine sheets would not be ready for shipment as soon as had been
expected ; and he was asked whether he agreed to give an extension of time, or
desired to cancel the indent., Simultaneously the plaintiff wrote that the con-
tract time had been exceeded, and that he' would buy similar goods in Bombay
. on the defendants’ account. This the plaintiff did, and brought this action to
recover the difference in price ag damages “on account of the defendants having
failed to perform their contract for the delivery of 48 casks of zinc sheets,”

Held that neither the defendants, nor their Parig firm, had entered into any
contract of sale on which they were liable to the plaintiff, They had only con-
stituted themselves hig agents to ‘place’® his order—i.e. to effect a contract of pur-
chase on his account with the ma.nufaotutets of zine—and consequently the
action as brought would nof lie, . .

* Small Cause Court ,Subit,:\N:o. 82367 of 1887, ' -
1312
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-Ireland v, Livingston (1) Cassaboglou v. Gibb (é) discussed and considered.
[F.. 30 B. 1 (10y=6 Bom.L,R, 948 ; 5 Bom. L.R. 519 (522).]

REFERENCE from the Court. of Small Causes.

The facts sufficiently appear from the following case stated for the .
opinion of the E[lgh Court by W.E. Hart, Chief Judge:—

*'1. This is a suit to recover the sum of Rs. 692 as damages whlch
the particulars of claim annexed to the .summons describe [471] as
payable to the plaintiff ‘on account of the defendants having failed fo
perform their contract, dated 27th ‘June 1887, for the delivery of forby-
eight  casks of zine sheets therein mentloned * The defendants denied
contract breach, and damages.

"9, At the trial the following, facts were admitted, or not. disputed,
by the plaintiff’s attorneys and the defendants’ pleader respectively.

8. The defendants.trade in Bombay as merchants and commission

t
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agents, and are a branch, in Bombay, of a Paris firm trading under the -
same name, who are the agents for the manufacturers of the zine, the -

subject of the suit. The members of the Bombay firm are also members of
the Paris firm. The Paris firm divides with the Bombay firm a com-
“mission of 2% per cent. on.the orders obtained by the Bombay firm for zine
"to be procured from the manufacturers by the Paris firm. This commission
is included in the price charged to the indentor when the price is caleulated

in rupees ; but when the price is calculated in" sterling the commissionis
'separately charged, and shown separately under the head of ‘ commissioa’

in the form of indent which the defendants require the indentor to fill up and
sign before forwarding the order to the Paris firm, to be submibted by

. them to the manufacturers.

“4, On the 27th'of June 1887, bhe plaintiff ordered outa quantity . .

‘of zine sheets through the defendanfs -in Bombay by an indent -in the
followmg form ;—

* Messrs. SCHILLER, DOSOGNE & Co. :

: Dear Sirs,—I hereby request you fo' instruect your -agents to
;purchase for me (if possible): ‘the - undermentioned goods on my account
and risk upon the terms stated below.

: “ * It shall be optional with your agents to execute the whole or any
part of this order.

“In case of any d1spute as to the inferiority of quality, time of .‘

delivery, or otherwise, Messrs. Schiller, Dosogne & Co. are always to have

the option of either cancelling the :order, or -referring the matter to the

arbitration of two European merchants or Europezm [472] agsistants in

mercantile firms, these to nominate an umpire if they cannot agree, and

their, or in the latter case his, decision as to an .allowance or otherwise

to be final and binding upon both  parties; the fees to be paid by the
) pa.ruy aga.xnst whom the dispute will ba decided.

‘Terms of- pavmenb I authorize your-agents to draw upon - me for
the total amount of invoice at the sight mentioned below -ab cutrent rate
of extharge, and such bill or bills I hereby bind myself to accept on pre-
gentation. and pay ab maturity. In the event of the goods arriving before

. the bills become due, I agree to retire the same.
“* Should'I fail to aceept or pay at maturity such b111 or billg, T

hereby authorize you to dispose - of the documents or goeds, either by .

private sale or public auction, on my account and risk; and I hereby bind

() LR.5E, &L Ap. 395, .-~ = . (2L R.11Q.B. Div. 797,

4318
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myself to make good any loss or deficiency that'may arise from such sale,
and all expenses, together with the usual brokerage and interest, waiving .
all clalms to any advantage thereon.
“The goods ordered by this indent to be msured on the besn terms
obtamable you to be free of all responsibilities as regards the insurance.
All deﬁclency ausmg from packing, breakage, and shortage to be
borne by me.
' The decisions of the Chamber of Commeree bo be binding on me in
all cases nob provided for in the above clauses.

*““Indent No. 586. A
o | * 4974k, June, 1887,
* * Indentor': M. E. Pirkban. Commission : nil. .
' Mode of packing : in wooden casks, zine-lived.
“* Mode of payment: draft at 30 days’ sight, with documents
atta.ched
“‘Limit of time: shipment in four lots ; first in four to six weeks from

vthe date of acceptance, and the ofhers fo foliow at about one month’s

interval,
L1 ]

Forty eight wcoden casks, each 5 cwts. nel, zine sbeets 8%3,

" agsorted, as follows —

[473] ‘No. of gauge: 5, 6. 7, 8, 9,10, 11, 12, 14, fo a cWﬁ. ‘4, 4,

: .8, 8, 4,8, 6, 8,=48 casks at Rs. 13 per cwt. free Bombay Harbour.

“ It is agreed that, in the event I will require the goods to be ware-
housed by you, you agree to take up -the drafts for me and to put the
goods in vour godown, and I undertake to take delivery of the same within -
one month after the goods have been warshoused by you, on payment to
you of the cost with landing charges and other expenses you have 1ncurred
including interest at 9 per cent. No charge for godown rent,

(Signature) ' “MAHOMEDALLY EBRAHIM.

“5: The plaintiff, being subsequently informed by the defendants that
the manufacturers could not undertake the above order at the price therein

mentioned, signed the following:—

Memorandum. ) -
* * Bombay, 2nd August 1887,

To SOHILLER DOSOGNE & Co.,
o 55, Apollo Street, Fort.

I hereby agree fo increase my limit, from Rs. 13 to Rs. 13 2
per ewt., for the 48 casks, zinc sheets, ordered as per indent No. 586.
e SubJect to reply by w1re within elght days.’

" (Signed). ‘ MAHOMEDALLY EBRAHIM.

*6." The accephance of the plamtlff g order at this mcreased prlce
‘wag notified to him by the defendanﬁ by a letter in the following form :—
: - ‘Bombay, 4th August 1887.

SCHILLER DosoaNE & Co.,

T Mg, Rue de Hautavﬂle, Paxis.:

‘Telograme.

: Hindusfan ; Parls

To M. E. PIRKHAN Esqu1re, . .
SRR ‘ Bombay.



JYIL] ' M. EBRAHIM PIRKHAN ». S. DOSOGNE & co. 13 Bom. 475

‘home firm has repotted by wire of 3rd instant concerning your esteemed
orders as follows:— "~

Indent No, Artiela. . Increased limit. . Our offer.
586, 48 casks zino sheets, * . Ras. 13-2 per ewt.
) at Bombay.

[ 4

Remarks :—Placed ab your increased lmit.
This information having been recsived by wire is subject to correct
ﬁra.nsmlssmn, interpretation and confirmation by letter.

Awa.lbmg your further commands, .

i1

We are, Dear Sirs,
“ Yours very faithfully,
SCHILLER, DosoaeNE & Co.

(113

7 No further commumcablon passed betwsen the partles

‘8. The defendants wrote to the plaintiff a letter in the fo]lowmg
form —

" “‘ Bombay, 29tk October, 1887,
i SCHILLER DOSOGNE & Oo,
‘32, Ruse de Hautevxlle, Paris.
‘ Telograme,
Hmdusﬁan Paris.
To M. E. PIRKHAN Esquu‘e,
‘ Bombay.’
. ' Dear Sir,—~Wao have the pleasurs bo inform you that our home
firm has reported by the mail of the 7ih mstant eoucernmg your esteemed
orders as follows : — - _ .
' " Indent No, Artmle - Your limit, QOur offer.'.
586. 48 zinc sheets.’

. Remarks :—Our home informs us that the maker bemg full with
orders could not deliver the goods in due time, and will ship only as soon
a8 he possibly can. Please let us know whether you agree to the extension
‘of txme.‘or want to cancel the indent.

* Awaiting your further commands,

£ ' We are, Dear Sir,
‘ Yours very faithfully,
SCHILLER Do0SOGKE & Co.’

[375] “9. . Before recemb of the lotter the plaintiff had alrea.dy
written on the same dav to the defendants as follows :-—

' 99¢h October, 1887,

(131

A 1 I

1

** * Messrs. SCHILLER, DOSOGNE & Co,,
‘ Bombay. ’
, { Dear Sirs,—Referring to my order No. 586, dated 27th Juns last,
advised as accepted on the 4th August 1887, for zine sheebs, I beg to
intimate that the shipment time of the first lot has been already exceeded,
‘and no invoice has as yet been given ‘to me for the same. Under the
eircumstances I hereby give you notice that I am causing loeal purchases
to be made on your acecount, and will hold you responmble for all
dlfferences, and deficit, costs and charges v Vo

Yours very faithfully,
" M. E. PIRRHAN/’

1815

Dear Sir,—We have the pleasure to inform you that our [a7a] =
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o 10 To tbls letter the defendants replled as follows :— .

¢ Bombay, 12th November, 1887,
. : - - “'55, dpollo'Street, Fort.
**ScHILLER, DosoaNE & Co., : .
** 382, Rue de Hauteville, Paris.
-*** Telegrame.
*‘ Hindustan ; Parig.
M. E. PIRKHAN, - :

“‘ Bombay.

“‘Dear Sir,—Replying to your letter of the 7th instant, we are sur-
prised to see the claim yvou make for non-delivery of goods. We beg to
observe that, according to the terms of agreement signed by you, you have
requested ‘us to-purchase 48 casks of zinc sheets for your account and
rigk, and that ‘we are not in any way bound to deliver you the goods

‘Which our home friends have advised through us as placed.

‘' Besides, it is a simple matter for prior consideration that, if the’
manufacturers are unable to ship the goods wibthin the time stipulated,

_‘you can only allow them to ship after.the date fized, [£76] or instruct

them through us to cancel the order, as is the sysbem of trade everywhere.
. ' * Yours truly,
, " SCHILLER, DosoGNE & Co.’
*11. The plamtlff on the same da.y, 12th Noveniber; by his attorneys
wrote to the defendants as follows :—
“ Sirg,—We are ‘instructed -by our client Mr Mahomedally ‘BEbra-

‘him Pirkhan that on the 27th June'last he gave you an order for 48 cagks

of zine sheets 8 X 3, agsorted, at Rs. 13 per cwi. free Bombay Harbour.
The said goods were to arrive in two lots, :the/first shipment within four
to six weeks from the date of the acceptance, -and the second shipment
within a month after that. We -are instructed that shortly afterwards
you intimated to our client that your home firm would not accept his
offer, and desired him to increase if a little. Accordingly the. offer was
increased to Rs. 13-2 per cwt., and subsequently you duly informed our
client that his offer had been accepted, and the contract closed.

** * The time to give delivery of the first shipment expired some time
ago and although our client repeatedly required you, both verbally and by
letters, :to earry oub the econtract and deliver to him the goods, you have
failed and neglected to do so. You have thus committed a breach of °

~contract. The market rate of goods of this kind -has :gone up, and our

client has sustained damages by your breach of contract. We are, thera-

fore,.instructed o demand from you the sum of Rs. 346, being the - -

- amount of difference between the contract price and the market rate;
- and we have to give you notice that, in-default of your failing to pay the

said sum within twenty-four hours from the service hereof upon you,
an action will-be filed against you to recover the same at . your: nsk and
perll as to costis and charges ~
< ** Yours truly,
THAKOREDAS DE[ARAMSI AND GAMA

“19. To thls the defendants replied i in the following form :—
e 'SCHILLER, DOSOGNE & Co., .
‘ 32, Rue de Hauteville, Paris, '
! Polograme.
Hindustan ;- Paris.

- 1816
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[477] Bombay, 14th November 1887. 1889

« s * 55, Apollo - Street, Fort. ' JUNE 2L
Messrs THAKOREDAS, DHARAMSI and CAMA, . , ’ .
! Sohcuaors, ngh Courb ' . ORIGINAL
“‘Bombay. . . GIVII.

o Slrs,-We duly recelved your letter of the 12th instant, and ara 13 3 47o=
sorry to'see that your client is quite under a wrong impression regarding’ hitty's-
the indent for 48 casks of zine sheets which he gave us. some time ago. §.¢.C.R,.

- If you will pleagse refer to our mail reports of 4th August and 29th 948,
October last; of which we enclose copies, you w1ll goa -that this order .
was never deﬁnlblvely accepted by us.
Yours fa,lbnfully,
‘ SCHILLER, DOSOGNE & Co.

“13.. No evxdence of the conftract between the partles was offered

other than the documants above :set.out. I was.of opinion. that they

showed, as between the ‘plaintiff and defenda.nbs, a contrach of ageney, not

of sale, and that, consequenblv, the sult: in its bresent form could not
. succead .

14, As rega.rds the rela.!nons between the plaintiff and defendants,
it:seemed to me that the indent of 27th june 1887, showed that the for-
mer employed the latter as his agent only to forward his order to the
Paris firm, who were, in fach, the principals in ‘the contract of agensy
to deal with the manufacturers who were to supply the zinc, and were
discloged as such by the form of:the. defendants’ subsequent letters to
the plaintiff. So that, even as agents, the Bombay firm would - be liable
to plaintiff for their misconduct only in the transmission of the order to,
and of the replies received from, the Paris firm ; and not for the misconduct
of the latter firm in conducting the business of the agency with the..
manufacturers ; while neither the Bombay firm nor the Paris firm seemed
fo: me to have ever rendered themselves liable as vendors: to the
plaintiff. upon:a contract to sell -and deliver. But the damages in the
" present suit are claimed-as arising from a breach of a conftract of sale, not *»
of a contract of agency. - Thervefore, as no application was made to me to -
amend {478] the summors, or- wmhdraw the suit, I dlsmlssed the suit,
with costs Rs. 34,

" 15, As the amount’ was above Rs. 500 the plaintiff’s attorneys -
then-claimed to have a case stated for the opinion of the High Court' on
points of law which he formulated in-the following questions :—

“ (I). Whether the defendants’ letter to the plainfiff of 4th August,
1887 did not amount to an undertaking by the defendantse bo dehver to the,
plaintiff according to the indent?

#** (II) Whether, consequently, the relation of vendor and purchaser
was not thereby established between the defendants and the plaintiff ?

“ o which I think-might be- added—
* (I1I) Whether there was any consideration for- such underna.kmg ;
and the consequent change in the relations submsbmg bstween the nlalnh- .
iff and the defendants ?- ’
“16. I now beg respectfully to submlb for the opmlon of their
Lordships, the.questions above set forth in the last preceding paragraph of
this statement: If they are answered in the affirmative, the present order
for dlsrmssal with costs will be set aside, and the hearing be resumed, to

317
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1889  take evidence for the purpose of assessing the damages; otherwise the
JUNE 21, present order will stand.” ' o
. Jardine, for the plaintiff. —This is a case of an agent and a foreign
ORIGINAL pringipal; the presumption, therefore, is in favour of the agent’s personal
OIVIL.  responsibility—Contract Act IX of 1872, 5. 230 ; Thomson v. Davenport(1):
‘43 B. 470= —which the letters do nof clearly contradict. He cited The Bombay

Chitty’s United Merchants’ Company, Limited v. Doolubram Sakulchand (2) and
8. G "cyR Ireland v. Livingston (3) per Blackburn, J.
: 21:6 ) . Russell, for the defendant,—The decision in Ireland v. megston 3) .

is in my favour ; and, moreover, in that case, the facts showing agency and
not sale were not nearly so decisive ag in the present.

[479] The letters = between defendantsand plaintiff in this case
clearly negative any intention on the part of defendants to assume any
personal responsibility as vendors, and it is entirely a question of
intention, even when the principal is resident abroad—Green v. Kopke (4)

Jardine, in reply, cited Armstrong v. Stokes (5).
Cur. adv. vult. :

JUDGMENT.

The judgment of the Court was delivered by
SARGENT, C.J.—This reference from the Small Cause Courtis one:"
of considerable importance,and arises out of a suit brought by the plaintiff, .
Ma.homedally Ebrahim Pirkhan, against the defendants, who carry on
trade in Bombay as merchants and commission agents under the style :
of Schiller, Dosogne and Company, and are a branch of a French firm, .
trading in Paris under the same name, who are agents for certain manu-;
facturers of zine, to recover damages ‘' on account of the defendants :
having failed to perform their contract for the delivery of 48 casks of .
zine sheets.” The facts of the case as found by the Judge of the-, .
Small Cause Court are, that plaintiff, on the 27th June 1887; ordered :
out a quantity of zinc sheets through 'the defenda,ntis firm in Boms;
bay by an indent in the following form :— I hereby request you to -
. instruct your agents to purchase for me (if possible) the undermentioned .
goods on my account and risk upon the terms stated below.” On 2nd -
August, 1887, the plaintiff consented to increase hig limit of price from
Rs. 13 to Rs. 13-2 per ewt., subject to reply by wire within eight days.. On ,
4th August the plaintiff recelved the following letter from the defendants’
firm:—" We have the pleasure to inform you that our home firm -
has reported by wire of the 3rd inst. concerning your estesmed orders as .
follows—Indent No. 586 ; art. 48 casks zinc sheets ; increased limit,
Rs. 13-2 per ewb. Eemarks :—Placed at your inereased limit, This informa- .
tion having been received by wire, is subject to eorrect transmission, inter- -
pretation, and confirmation by letter. Awaiting your further commands.”
On 29th ‘October 1887, plaintiff was informed by the defendants that
they had been informed by[480] their home firm that the maker being full -
with orders could not deliver the goods in due time, and would ship as soon
‘a8 he possibly could. Plaintiff was asked to let them know whether he
agreed to the extension of time, or wished to cancel the indent.  This led
_ to a correspondence, as to which it is unnecessary, for the purposes of ~
this reference, to say more than that it closed with the plaintiff insisting °
on his right to be paid for the difference - between the price of the first

(1)9B.& C. 78, (212 B, 50. & (8) L. R. 5 H, L, C. 395..(408)+.i
.+ (18C.B.549... . . (5) L, R.7Q. B. 598, " e - .
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shipment, and what he would have to pay in the market, where the price: 1889 :
had gone up to Rs. 16 per cwt.. The Judge rejected the claim, on the. JunE gl .
ground that the plaintift’s contract with defendants was one .of agency, .
and not of vendor and purchaser, and that the defendants could only be ORIGINAL
held liable for negligence in catrrving out plaintiff’s orders, which would CIVIL,
be a different cause of action. The questions referred to us are, (1) whether. == .
the defendants’ letter to plaintiff of 4th August, 1887, did not amount to 'S B: '47?,:
an undertaking by the defendants to deliver to the plaintiff according to Chitty’s
the indent ; (2) whether, consequently, the relation of vendor and purchaser 8.C.C.R,.
was nob thereby established between the defendants and the plaintiff. 246.
It was contended for the plaintiff that the indent, and the: letter of
4th August, 1887, constituted a contract for sale by the defendants on
behalf of the manufacturer of zine in Paris, and- that the case, therefore, -
fell withia the ruling in Thomson v. Davenport (1) and Paterson v. Grand- - .
asequi (2), that when an agent enters into a contract for a foreign prineipal,
- the agent is liable on the confract as the party to whom the other con-
tracting party is supposed to give credit. - But this indent is in form only
a lebter of instructions. to the defendants to buy for the plaintiff, andin
the letter of 4th August the defendants onlv inform the plaintiff that his
instructions have be:n carried out by . “ placing” his order, by which
must be understood that a confract of purchase had been entered into -
with some manufacturer of zine. It would be straining language to hold
that these documents amount to a contract of sale entered into by the
_plaintiff with the defendants, on account of a [481] foreign manufacturer.
The indent contemplates the purchase by the defendants through their
agents in Parls, ‘and the transaction, so far as the indent by itself is -
concerned, is the same as if the piaintiff had written to the defendants
at Paris instructing them to buy:for them. The nature of such a dealing
between a merchant in one country and a commission agent in another i -
discussed at great length in Ireland v. Livingston (3). That case camein :
succession before the Court of Queen’s Bench, the Exchequer Chamber, -
and the House of Lords. The defendant was a merchant carrying on
business in Liverpool, and instructed the plaintiffs, commission agents at
the Mauritins, to purchase for him. 500 tons of sugar, to cover cost, -
freight and insurance, * 50 tons more or less of no moment, if it enables
you to get a suitable vessel.” The plaintiffs were unable to execute the
orders at the maximum price fixed, except to the extent of about 393 tons,
and, having shipped these to Hngland, drew bills against the shipment,
which were refused acceptance by the defendant, on the ground that a
shipment of less than 400 was not a compliance with the order, and he
was, therefore; not obliged to accept the sugar, or honour the draft. An
examination of the judgments of'the twelve Judges, who took. part at
some stage or other inthe.action, shows that, with the exception of
Mr. Baron Martin, the transaction between the parties was regarded by the
Judges as ons between principal and agent, and was construed as-sueh,
and this was the view finally adopted by the House of Lords in deciding
the cage for the plaintiffts. Mr. Baron Martin, however, who had been a -
member of the Exchequer Chambor, and was also summoned to give his
opinion in the House of Liords, held the relationship of the parfies to be
. one of vendor and vendee, and construed the iastructions, on that
assumsption, in favour of the deiendant. Mr. Justice Blackburn, in deli-
*vering his opinion in the House of Liords, whilst agreeing with the majority -

 ()9B.&C.T8. . .. (215Hast.62 6 LR, 5 ELL. C. 395,
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of the Judges, made the following remarks, which were much relied on

by counsel for the plaintiff. He says(1): “It iy quite true that the
‘agent who, in thus executlng an order, ships goods to his prineipal, is-in
-f482] contemplation’of law, a vendor to-him. The persons who supply-

goods to a commission merchant sell them fo him, and not to his un- '

known foreign correspondent, and the commission merchant has no autho-
rity to pledge the credit of his correspondent for them. There is no .

.more privity between the person supplying the goods to the commission

agent, and the foreign correspondent, than there is between the brick- -
maker who supplies bricks to & person building a house, and the owner of
that house, The property in the bricks passes from the brickmaker to
the builder, and, when they are built into the wall, to the owner of that

. wall ; and just so does the property in the gdods pass irom the country

.ptoducer to the commission merchant; and then, when' the goods are

shipped, from the commission merchant to his con31gnee " And the legal
effect of the transaction between the commission merchant, and the
consignee who has given him the order, is a contract of sale passing the
property from the one to the other; and, consequently, the commission mer-
chant is a vendor, and has the righb of one ag to stoppage in transitu. I,
therefore, perfectly agrea with tha opinion expressed by Baron Martin in the:
Court below, that the- present is a contract between vendor and vendes;.
but I think he falls into a failacy 'when he concludes therefrom that it is
not a contract as between principal aund agent. My opinion is, for the -
reasons I have indicated, that when the order was accepted by the plaint-.
iffs there was a contract of agency, by which the plaintiffs undertook to-
use reasonable skill and diligence to procure the goods ordered at or below:
the limit given, to be followed up by a transfer of the property at the actual.
cost, with the addition of the commission; but that this superadded sale - -
ig not in any way inconsistent with the contract of agency existing between
the parties, by virtue of which the plaintiffs were under the obligation to

make reasonable exertions to procure the goods orderad as much below the

limit as they could.” " These remarks of Mr, Justice Blackburn, which:
were doubtless open to misconstruction, were afterward§ the subject of .
discussion in Cassaboglou v. Gibb(2), where the plaintiff, a merchant in-

- Liondon, sought to make the defendauts, commission agents in Hongkong,

liable as vendors for the difference between the market [483] value of the--

.opium ordered by the plaintiff and that actually sent. But the Court-

held that the plaintiffs could not treat the defendants as vendors, but only -
ag agents who would be liable only for the actual loss sustained by the
plaintiffs through their negligence, and which was admittedly less than .

. what the plaintiffs claimed. . Brett, M.R., says (3): * Lord Blackburn has -

not said that as long as the contraet of rincipal and agent is executbory,
the principal ean sue the agent, and make him pay ag though the contract
were that of vendor and purchaser. He has considered the point with
reference to two matbters only—one with regard to the theory of passing

" the property in the goods, and: the other as to the power of stopping the

-goods in tramsitw.” The same view was taken by Lord Justice Fry.

. This must be regarded as a conclusive authority, that the relationship.
‘between the parties continues throughout, execept for certain special
* purposes, to be one of principal and - agent. There might, of course, be a -
- practice of the frade, by which the commission agent is understood to
. guarantee the performance of the contract by the foreign manufacturer,

-~ () LR 5HLC. 408, .. (2) L.R.11Q, B. Div. 797:. (3) L.R. 11 Q.B.Div. 803,
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but no evidence was given of such custom.  The clause in the indent by = 1889

" which the defendants are enabled in case of ** dispute as to inferiority of JUNE 21,
quality, time of delivery, or otherwise to cancel the order or referitto = —
arbitration,” would be insertad for the protection of the commission agent ORIGINAL
in either character, and, therefore, affords no reason for assuming the CIVIL,

. existence of any custom on the subject. We must, therefore, answer the 3 B_;lo-
" questions referred to us in bhe negamve Plaintiff tio. pay costs of the Ch'itt .
*. reference. o oot 5. G cy;
c Atﬁornevs for the plalntlff ~—Messrs Thakoredas,’. Dharamsi and ‘2'16. .
ama. . e : *
Attorneys for the defendants ——Measrs Craigie, Lynch, and Owen.:

13 B. 284, -
" [484] ORIGINAL CIVIL."

*Befare Mr. JuStice Pdrsnns R
JETHIBAI, WIDOW (Plamtzﬂ’) v. RAMACHANDRA NAROTTOM
: ' {Defendant).* {1st Jnly 1889.]

Stamp Aet I of 1879, ss. 16 and 34—Inadmtssmbzhty of stamped document-Stamped after -
evecution—Not duly stamped. ) Lin e
A reeelpt (dated 1887) sbamped subaequenhly to executxon but before produc-
tion in Court, was tendered in evidence.. .” - -. W

Held, the document was inadmissible. Sactlon 34 of Acb T of 1879 requires.
mstruments chargeable with duty to be duly stamped’ which in this case means
sta.mped before or at the time of executlon a.s]a.ld down by 8. 16 of the Act.

Latham (Advocate Genera.l) and Im;emrztz/, for the pla,lntlﬁf
Lang and Jardine, {or'the defendant.. - . 1 - . )
~ During the examination of the plaintiff a book was produced contmn-.
“ing a receipt, in Gujarati, dated 1887, with a one-anna receipt stamp
aftached. The plaintiff having proved the said receipt. -
Invcrarzty tendered the same in evidence, ' .
- Jardine, for the defendant, desired 0 crogs- examme the pla.mtnﬁc as
to the date when the stamp was affixed. - ,
Inveramty, for the plaintiff : —Such. questlons are 1rrelevanb Tbe
 document now bears the necessary stamp, -and that is sufficient: it must
" be received in evidence. He cited” Bhauram Madan Gopalv. Ramnamyan
Gopal (1), Kali Churn Das v. Nobo Kmsto Pal (2) o
Jardine. contm oL

J UDGMENT.

. PARSONS J.—Both of the cases cited are declsmns under the Sbamp
Act of 1869. That Act (XVIII of 1869) by s.. 18 ptov1ded only that
the.- .instrument - should bear =z stamp of a value not.less than the
" amount of the proper duty, in order, to be admissible.: The present Act’ goes
much further than this. I prov1des, bv 8. 34, that an instrument shall
not be‘admitted in. ev1dence, ‘unless such' instiument: is duly stamped ”
[485] Such a pro\nsmn clearly imposes upon the Court she duty of seemg‘ :

: ' ) SRS sm No' 121 of 1889.
(1) 12 B.H.C.R. 208. - - -
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