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Before Sir Charles Sargent, i(t., Chief Justice, and Mr. Justice .
Scott.

Gosavl SHIVGAR DAYAGAR AND GOSAVI JAGDEVGAR SHIVGAR
(Plaintiffs), Appellants v. I, W G. RIVETT-CARNAC
(Defendant) Respondent.® . [1st September, and 12th

October, 1888.]

Wdl—Constructzon—-Vestmg-—Postponement of emoyment—Accumulatwn unlzl the age
of thirty.

- The testator by hls w111 constituted his two disciples, 8, and J. {aged elghteen
and eleven years respeotively),his heus, ‘subject to the conditions written helow,”
and he directed that out of the net income of his estate, his trustees should ex-
pend Rs. 500 every year for the: maintenance of each disciple, or pay'that.
amount tc each disciple every year, and that when J. should -attain the age of.
thirty years the trustees should give to J. the net. residue of his property remain-
ing at that time, or, in case of J.’s decease, should give the same o B,
Held, that the property vested in J on the testator’s death, but only-for a
life estatse. .
Held, also (reversing the declslon of Jardine, J.) that the directions for post- -
ponement of enjoyment after. the coming of age of the devisee must be
disregarded, and that (subject to the payment of Rs, 500 a year. to 8.) the incoms :
of the property, including all income accrued since his majority, must be paid to
- J., the respondent retaining the corpus untl) J. shou]d attam the a.ge of thirty
v years,
- Gosling v. Gosng (1) followed.

[F., 94 C. 44 (52) ; Rel,, 15 Ind, Cas, 575; R,, 26 B. 319 {822).]

THIS was a suit for the purpose of having the W111 of one Gosavn -
Kasxgam Saigarii construed, and the rights and interests of the pla,mmffs :
in his estate ascertained and declared.

. [883] - Gosavi Kasigarii Saigarji, a Hindu inhabitant of Bombay,
died on the 21st March, 1878 leaving a will dated the 4th February, 1878,

‘of which he appointed Gosavi Kasigarji Hiragarji and Sha Govindram -

Luchmidas executors and trustees: Probate of the said will was obtained
on the 22nd June, 1878. The jtestator left him surviving no. issue, but - -
the plaintiffs were his disciples and ‘heirs according to Hindu law.

The testator left property, moveable and immoveable, of the value of

- Rs 90,000, or thereabouts.

On the 1st of December, 1880 the said trustees retired from the trusts '

» of the said will, and made over theé property, of the testator to the defend-
- ant, the Administrator Geuneral of Bombay, who continued to administer

the same, and to pay to each of the plaintiffs a yearly allowance.

‘At the date of suit tbe plaintiff Gosavi Shivgar Dayagar was of the
age of twenty-eight years, and the pla,mmff Gosavx Jagdevgar Shlvga.r of the
age of twenty-one years. ;

The material portions of this will. were :—

. 6. - There are my sons (. e. dlsclples) two persons; namely Gosav1
Shivgar Dayagar and Gosavi Jagdevgar, the former of whom is now of the -
age of about eighteen years and the latter is now of ‘the age- of about

.* Buit No. 259 of 1887 ; Appeal No. 5GT
* (1) Johns., 265.
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. eleven years. . I have cons(ubuted bhem my helrs, subject tn the condifions
wrltten below.

“7. Outof the net income of my estate my sa.ld vaklls a.nd trustees
are to give both my said disciples a good educa.tlon, and are to make an
outlay, to the extent of Rs. 500 every vear, for the maintenance of . each
disciple, or to pay that amount of money to each disciple every year.

“8. When my said diseiple, namely Gosavi Jagdevgar, shall atba.in
the age of thirty years, and at that time should my said vakils and trustees,
:in their opinion and view, find that my said diseiple has ‘hecome fit to
manage all worldly affairs and to carry on business transactions, and
-should he observe my religious faith, in that case only my said vakils and
-trustees shall give to vhe said disciple the net residue of my properby re-
-maining atthat time. But subsequently thereto should any of the following
[3658] events occur, namely, should the decease of my said disciple take
.place, should that disciple, behaving in a wicked manner, deteriorate or
wagbe my property, or should he relinquish my.religious faith and subject
.himself to another strange religious faith, then.at that time my said
trustees are to prevent him, as soon as practicable, from doing so, and are
“to get him to walk in the right path ; buf notwithstanding such measures
.being taken should that disciple walk in a bad path, —that isto say, act
in an adverse manner, then my said trustees and their representatives
are to recover from the said disciple the whole of my estate. by means
‘of the law, and Rs. 2,000 out of the same are to be paid to the said
disciple as for a gift to him, on a release in all respects being obbained -from
him, and besides that no other elaim of his of any kind whatever shall
prevail against my estate, or my said vakils and trustees. And I hereby
direct my. said trustees as follows :—On my properfy -coming back into
their possession agreeably to what is written above, should they in their
minds verily believe or think that my other disciple, named Gosavi Shivgar
‘Dayagar has reformed his conduct in all respects, and that he has become
_fit to carry on and manage business in all respects, and that:he observes
my rehgxous faith, then the said residue of my property remaining at tha
time is to.be given to that disciple. But after'their having acted in thab
way should the decease of that diseiple take place, or should  my trustees
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find the conduet of that disciple to be like the bad conduct of my said -

disciple named. Gogavi Jagdevgar, then they are quickly to recover from
him the remaining residue of my said property, and having obtained from

him a releage in full acquittance in all respects of his claims upon my"

estate, thay are to pay him:Rs. 2,000 ag a gift, and in his:place, that is,
ingtead (of him), my said vakils and trustees ars to-appoint anobther good

respectable disciple, such as thoy may see fit, for the purpose of pergetua-

ting the - memory of my name; and on his aftaining the age of thirby
years, and on his becoming and being found fo be fit to carry:-on all
business, and.to observe my religious faith, ‘the remaining residue of my
property:is to be given into his possession ; and until he shall attain the
said age he is to be educated out of the net income of my estate, and for
his-maintenance Re. 500 every year are to be spent out of the [466] net
‘income of my estate, or the same are to be paid to him if they should see
fit, and on his attaining the said age he may enjoy the said:property.”

‘The suit came on for hearing before Jardine, J., who on the 10th
Sepﬁamber, 1887, found that the second plainfiff was not entitled to
possession-until-he-should -attain-the-age of ‘thirty years, as provided in

cl. 8 under:which he would hhen be entitled to the possessuon of the ‘whole
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- property and accumulations, provided he followed the teéstator's religion,

and that until the second plaintiff attained the age of thirby years each of
the plaintiffs was entitled only to receive from the defendant Rs. 500 %
. year as mainfenance. :

PFrom this declsmn the plalntlffs a,pnealed
‘Telang and Davar, for the appellants,
Scoit and Chitty, for the respondent.
" Telang :—The question is as to the construction of the testator’s

" will, and whether or not the plaintiffs, or either of them, are or is entitled

to present possession of the property. The effect of Mr. Justice Jardine’s
judgment is that the estate is vested, but the possession is deferred unfil-

“the second plaintiff attains the age of thirty. ~ T'he estate in the interval
“ would be in no one, and this will not be allowed by law. We say that
“the gift is good as an immediate gift, but that the condition as to
' postponement of possession is repugnant and, therefore, void. Two con-
“ gfruetions are open to us: (1} The property vested in the second plaintiff

on the testator’s death, and the condition as to postponement of possession
being void, he was entitled to immediate possession; or (2) if the estate

:did not vest in the second plamtxff it roemained in abeyance, and the
-whole will is, therefore, void, in which case there is an intestacy, and the
‘plaintiffs take as the testator’s heirs.

Scott:—We take no contentious part; we say there is no intestacy ;

‘and we - agree” with the appellants that the estate vested in the second

plaintiff on the testator’s death. Possession of the estate may be postpon-

-ed till the second plaintiff attaing the age of thirty, but the income must

be pa,ld to him after majority,. We submif that he ought to receive the

“whole income, subject to the [467] annual payment of Rs. 500 to the
“fiest plaintiff—1In re Bunn ; Isaacson v. Webster (1) ; Gosling v. Gosling (2).

.'But the words of cl. 8 seem to show that the second plaintiff was
"‘only intended to take a life estate: see Jarman on Wills (4th ed.), Vol. IT,

75 : Theobald on Wills (3rd ed.), 450. In that case there would be an
intestacy as to the residue. '

Telang, in reply :—You ‘must read cl. 8 as a whole. 1t gives an

-absolute estate, subject to being divested in certain events.

: o Cur. adv. vult.
JUDGMENT

" The ]udgmenb of the Court was delivered by
SARGENT, C.J :—The plaintiffs "in:this case seek to have their

interests under the will of the Gosavi Kasigarji declared, and that the

Administrator-General may be directed to make over to them, respectively,
such portion of the estate as they may be entitled to. After appoinbing

* certain pergons executors and trustees of his will, the testator in the 6th

clause mentions that there are his two disciples, Gosavi- Shivgar ~and
Gosavi Jagdevgar (the plalntltfs in the suit), of the age of eighteen and -
eleven years respectively, and “appoints them to be his heirs subject
to the conditions written below.” By the Bth clause, after having by the
7th clause -directed his trustees to pay each of his disciples Rs.- 500 a
year for mainfenance, he directs that when Gosavi Jagdevgar shall attain
the age of thirty, and in case his trustees should, in their opinion, find

(ML B 160Ch Div, 47 -, . .- .. .. -() Rep 265 .
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him fit to carry on business transactions, and he should observe his
.religious faith, they are then fo give to him the net residue-of his property
remaining at that time. He then proceeds to certain events which might
subsequently happen, one of which is Jagdevgar's death, and directs his

trustees to give theproperty o the plaintiff Shivgar. if he should have.

reformed his conduct and be fit to manage worldly affairs, and after his
decease, and also in' other avents, he directs them to appoint a good
"respectable dlsclple as they may think fit, for perpetuating his memory.
‘The first question is as to the nature of the gift to Jagdevgar, which
'depends on tha construction to be placed on the appomtmenh of him ag
heir “‘subject to the [468] conditions written below ” one of -which is that
- the net residue of the property is to be given over to him when he should
attain the age of thirbty and be fit to. carry on business transactions, We
~think this amounts to animmediate gift of the property. on the testator’s
death to the person so designated, whilst postponing the period for the
enjovment of it (except as provided for his maintenance) until he. wag
thirty, or even later, if not fit to manage it, and, therefore, that, accord-
ing to the well-established rule of construction, the property vested in
. Jagdevgar on the testator’s death, but ounly' we think for alife estate, as
the will expressly provides for the other discipla Shivgar succeeding on
his death. '

The important question thersfore arises, whether under these circum-
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gtances the Court should give effect to the testator’s direction postponing

the enjoyment to thirty years, or even later. The rule in tbe'ca.s_e of English
willsis stated by Viee-Chancellor 'Sir W. Page Wood in Gosling v.
Goslmq (1), where the immediate devisee took a life estate, as Jagdevgar,
in our opinion; did under the present will. ‘* The principle of this Court
‘has always been, to recognise the right of all persons who attain the age
of twenty-one to enter upon the absolute use and enjoyment of the property
given to them by a will, notht.hstandmg any divections by the testator
to the effect that they are not to enjoy it until a later age:—unless, during
‘the interval, the property is given for the benefit of another. If the
property is once theirs, it is useless for the testator to attempt to impose
.any fetter upon their enjoyment of it in full so soon as they attain twenty-

one. ' And upon that principle, unless there is in'the will, or in some codieil

to if, a clear indication of an infention on the part of the testator, not only
that his devisees are not to have the enjoyment of the property he has
.devised to them until they attain twenty-five, but that some other person
‘i3 to have that enjoyment,—or unless the properby is so clearly taken away
from the devisses up to the time of their attaining twenby-five ag to induce
the Qourt to: hold, that, as to the previous rents and profits, there hag
been an intestacy—the Court does not hesitate to strike out of the
[469]will any direction that the dev1sae shall not'enjoy it in full until
‘they atbain the age of twenty-five years.” This practice of the English
Qonrts in thus disregarding the direction for postponement of enjoyment
_after the coming of age of the devises, when there ig'a clear devise, is one
which, we think, may be applied with equal propriety in this country.
" Here, with the exception of the Rs. 500 a year which are given out of the
“income to Shivgar until he succeeds, the rent, up to Jagdevgar's atbaining
thirty years are nof given to any other person, and there is no indieation
.of an intestacy being-intended as to that income, as he gives the neb
remainder of the property to Jagdevgar on his attaining thirfy.

.~ (1) Johns. 265 (272):
311



13 Bom. 470 : INDIAN“DEGfSIONS,' NEW. SERiEs R [Vol.
141888 '. Wae sre of opinion, therefore, that the income’ of the property (after
Oor, 12, deducblng Rs. 500 fo be ‘given to Shivgar) should be paid to Jagdevgar,
gupposing him to beof age. Thé property, however, .will remain with the
ORIGINAL (ffiial Trustee as directed by the wxll—ab any rate until J a,gdevgar attaing
~.CIVIL., thirty years of age.

13 B. 263, Other questions Will probably arise on this will, but these are the only
questions which the Court can properly dispose of at the present moment.

‘We must, therefore, reverse the decres of the Court below, and direet
that accumulations of income since the plaintiff Jagdevgar attained
eighteen years of age, and also the income to become henceforth due
(subject to the pay of Rs.500 a year to Shivgar), be pand by .the Official
Trustee to Jagdevgar.

|
The costs below and in this appeal of all parties to come out of the
estgte The Administrator-General’s costs to be taxed between afforney
and client.

Attorneys for~ appellants:—Messrs. Wadia and Ghandy. :
Attorneys for respondent :—Messrs. L_z’ttle, Smith, Frere and Nicholson.

\
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Before Sir Charles Sargent, ‘Kt., Chief Justice, and Mr. Justice Bayleyv.

MAHOMEDALLY EBRAHIM PIRKHAN (Plaintiff) v. SCHILLER,
DosoeNE & Co. (Defendants).*  [3rd May and 21st June, 1889.]

Principal and agent—Goods ordered through commission agents—Contract of agency—
Contract of sale—Form of action.

The defendants traded in Bombay as merchants and commission agents under
the style of 8. D.'& COo., being a branch of a French firm trading in Paris under
the same name, of whlch firm also the defendants were members. The Paris firm

) were agents for certain manufacturers of zine, The plaintiff, a Bombay merchant,
’ - ordered outb 48 casks of zinc sheets through the defendants’ firm in Bombay. by
an indent in the following form :—*‘ I hereby request you to instruct your agents
to purchase for me (if possxble) the under mentioned goods on my. account and
risk upon the terms stated below.” Such terms, infer alia, limited the price of
the goods and the time within which the shipments were to be made. Later. the
plaintiff consented to increase his limit:of price. The defendants having, com-
municated with their Paris firm wrote to the plaintiff as follows :—* We have the
pleasure to inform you that our home firm has reported by wire concermng your
esteemed order a8 follows :—Placed at your increased limit.,” Subsequently
the plaintiff was informed by the defendanfs that the manufacturers. being full
with orders, the zine sheets would not be ready for shipment as soon as had been
expected ; and he was asked whether he agreed to give an extension of time, or
desired to cancel the indent., Simultaneously the plaintiff wrote that the con-
tract time had been exceeded, and that he' would buy similar goods in Bombay
. on the defendants’ account. This the plaintiff did, and brought this action to
recover the difference in price ag damages “on account of the defendants having
failed to perform their contract for the delivery of 48 casks of zinc sheets,”

Held that neither the defendants, nor their Parig firm, had entered into any
contract of sale on which they were liable to the plaintiff, They had only con-
stituted themselves hig agents to ‘place’® his order—i.e. to effect a contract of pur-
chase on his account with the ma.nufaotutets of zine—and consequently the
action as brought would nof lie, . .

* Small Cause Court ,Subit,:\N:o. 82367 of 1887, ' -
1312
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