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On the 2nd June, 1888, the. defendant entered into two contracts’ with tihe
plaintiffs, the consignees of the cargo, each for the purchase of 500 tons of coal
per 8. 8. Dunedin, then in harbour. The contracts provided (inter alia) “delivery
to be taken at a rate of not less than 200 tons per day. All conditions in the
charterparty to be binding on the purchaser.” The charterparty stated, ‘‘Cargo
to be discharged, whether permitting, at the average rate of not less than 300
tons a working day, orjto pay demurrage at the rate of £ 80 per working day, or
pro rata.” Previously to the 2nd of June the rest of the cargo had been sold hy
the plaintiffs to three other purchasers, and the lay days had already partially
expired ; but ar regards neither of these facts did the defendant ask, or were
they given information. The Dunedin discharged at only three of her four
hatches, and so discharging was able to give dehvery of something more than’

*. 800, but less than 400 tons a day.. Delivery. wasgiven to whichever of the four
purchasers was the first to come alongside. At the expiration of the lay days
{being the days required to discharge the whole cargo at the average rate of 300
tons a day) the cargo had been completely discharged, with the exception of 264
tons, which remained to be delivered to the defendant. The cargo to be dis-

. charged subsequently to the 2nd of June would have been discharged within the
lay days;, {393] but for the want of lighters on the part of the ‘purchasers of the
cargo generally, It occasionally happened, however, that a ligter was kept idle
waiting for its turn at one of the shree hatches. The plaintiffs paid one day's
-demurrage in respect of the delay in-discharging the 264 Yons, and now brought
-an action to recover the same from the defendant.

Held, that the defendant was liable, The contrach of the defendant (by

" incorporation of the charterparty) to take delivery within the lay days, or to pay

demurrage, being absolute, he could only excuse non-performance of his contract

by showing it was due either to default of. the captain of the Bhlp, or of the
_plaintiffs themselves, neither of which had been shown. ' |

‘The plaintifts were not to blame for any difficulties occutrmg by - 'reason of
there being other purchasers. - That was the well-known nature of the trade,
‘and it was for the defendant, if he desired protection in this respeot to provide
for it in his contract.

Neither were the plaintiffs bound to be able to dehver to the defendant at the

rate of 400 tons a day under his two contracts, The stipulation in each of the

. two contracts, that delivery should be taken at a rate of not less than 200 tons

per diem, was pot one on which the defendant could msxst but was an independ-
eat stipulation in favour of the owaers of the cargo.

REFERENCE from the Court of Small Causes :— . ,

The facts of the cage are fully set out in the {ollowing case sba.hed for
the oplmon of the High Court by W..E. Hart, Chief Judge :— .

"The following extracts from my judgment on the rule for'a new brla.l
briefly set forth the facts admitted or proved.. 1 respectfully submit the
case for the opinion of the Honcurable the Judges of the High Court on
‘the following questions submitted to me by the defendant:— - . -

“(a) Whether the First Judge of the Small Cause Court was right
in holding that the defendant was bound to take delivery, under his-
contracts with plaintiffs, at the rate of 400 tons per day from the 4th
June?

. }Sma!l Cause Court Suit, No, 12960 of 1888,
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*(b) Whether the plamtlffs were bound to see that four hatches were
open for working, and were worked 2
“(¢) Whether the plaintiffs were bound to be ready and willing to-

- ORIGINAL deliver at least 400 tons per day ?
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*“(@) Whether the plaintiffs’ a1e not liable for the delay and the
eongequent demurrage occasioned by the plaintiffs having sold other por-
t_ions of the cargo to persons other than the defendant ?

[893] ** {¢) Whether the fact, that a written notice of the commence-
ment of the lay days had been waived by plamt}ffs, affected the contracts
between the plaintiffs and defendant ?

* (f) Whether the said Judge was rlghb in passing a decree for pla,mt-
iffs. for one day’s demurrage ?
" 9. The plaintiffs were the consignees of a cargo of 2,519 tons of

" eoal on board the steamer Dunedin, which arrived in Bombay harbour on
" the 29th May, 1888, under a charterparty dated 28th March, 1888.

8. The charterpartv provided for delivery as directed by the con=
signees, to whom twenby-four hours’ Wntten notice was to be given of the
vesss] being ready to discharge, and * the cargo to be discharged, weather
.permitting, at the average rate of not less than 300 tons a working day,

_or to pay demurrage at the rate of £30 per working day, or pro rata.’

““4, No written notice of the arrival of the steamer was given to

the plaintiffs. But the captain called at their office about noon of the
30th May, and verbally informed them that the steamer was ready to = -

begin unloading, and the plaintiffs admit that they accepbed such verbal

"'notice as sufficient.

“5. On the 31st. Ma.y the - captam of the steamer _Dunedzn pub-
lished i in the English daily newspapers in Bombay the following advertise-
ment:— Warning o consignees. A full eargo of coal shipped by Messrs.
Hickie, Borman & Co., London, per steamer Dunedin, arrived yesterday
from Cardiff, Sﬁea.mer is now ready to discharge, and her time for doing

. so will commence to-day. Apply to Gapta.ln Cumming, care of James

Mackintosh & Co.”
‘6. No coal was discharged on the 31st May. On the 1st June,

. 192 fons were discharged, and on the 2nd June, 319 tons.

9 Onthe2nd J une the defendant entered 1nto two contracts with
the pla,mtlﬁs each for the nurchase of 500 tons of coal ‘ per steamer Dunedin
in harbour,’” and each providing ‘delivery to be taken at a rate of notless

<than 200 tone per day-—all conditions in the charterparty to be binding
‘on the purchaser.’

*“ 8, The rest of the coa.l was sold on the same terms, but in
smaller ghantities, to’ three other purchasers. But the defendant [395]

"was not expressly informed of this by the plaintiffs at the time he entered

into hls contract with them. -
. 9.. " On the day on which the defendant entered into his contrectﬂ
with the plaintiffs, the 2nd June (s Saturday,) he received a mnotice from

-plaintiffs to begin taking delivery of his coal on Monday, the 4th June.

" He did so, and continued, togehher ‘with the three other purchasers, o
_take delivery until the evening of Saturday, the 9th June, by which- time
.the others had received the whole of their respective  lots, but there

:remamed 964 tons of the defendant’s coal undelivered.

“10. During the whole time that delivery was being glven ﬁo all
four purchasers, the Dunedin was lying in the stream discharging her

" pargo into the purchasers’ lighters alongside. Iu so doing she never worked
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more than three of her four hatches; nor had on board more than three 1889

gangs of coolies to handle the coal, nor more than three scales with which MAaY 3.

. to weigh if into the purchasers’ lighters. -

“11. As there were four persons to take delivery and only three ORIGINAL
hatches at theb it was given, the rule followed in giving delivery at each CIVIL

hateh was * first come first served’. It thus occasionally happened that .

a lighter wag kept idle waliting for its turn at one of the three working 13 :tf e

hatches, but no apprecxa.ble delay was ever caused to any of them by the scc' cy;

weather. : DN
“19. Afterall the cargo had been dxscharged, except the last 264 tons- 199.

of the defendant’s coal, the Dunedin was moved into the Prinee’s Dock,

and laid alongside the quay. .In this position she could not discharge

into the defendant’s lighters from more than two hatches, viz., those on

the suie further away from the quay against which she was lymg

‘13. By special arrangement between the plaintiffs’ manager, the
defendant, and the captain the steamer, the work of unloading was carried

on during Sunday, the 10th of June. - But only 198 tons were discharged

on that day; the remainder of the cargo {66 tons) was delivered on the

following day, and the shin was fully discharged at 3-30 P.M. on Monday,
the llth June.

: ‘14.  The captain of the steamer claimed to be entitled, under the

charterparty, to twoand a half days’ demurrage, from noon on [396]}
Saturday, the 9th June, but ultimately agreed to forego one and a half
days of thig, and to accept one day’s demurrage £30, in full satls(actlon
of hxs claim,
' *15. This the plamtlffs paid fo him, and then brought this action
to recover from the defendant, under his contracts of 2nd: June, Rs. 446-
§-0, as the equivalent of the said sum of £30; Rs. 90 as_the -charges
ineurred for the extra work done on Sunday, the 10th June, and
paid by the plaintiffs, but alleged to be payable by the defendant under
the terms of the special arrangement above-mentioned between him,
thie plaintiffs’ manager, and the captain of the steamer; and Rs. 38-8-0
for dock charges, also paid by the plaintiffs, but alleged to be payable by
the defendant,-—thus making up slbogether the sum of Rs. 575-0-2.”

, “16. At the first hearing I held that the defendant had notice of
the charterparty, and that the terms thereof were incorporated info his
contracts with the plaintiffs whereby he had unreservedly bound himself
tio take delivery at the aggregate rate of 400 tons per day from Monday,
the 4th of June. I was, therefore, of opinion, on the authority of Straker

- v. Kidd (1) and Porteus v. Waitney (2), that the defendant would be liable
for demurrage if he failed to take delivery at the stipulated rate, no
matter what oceasioned his default, provided the delay was not occa.smned
by any act or default of the plaintiffs or the ship. '

: ‘17. But, finding that the ship had not worked all her hatchas.
and that, in consequence thereof, she had nof been ready aund willing to
give delivery to the defendant at the rate that he was bound fo a.ccent
(400 tons per day,) I dismissed the suis.

, *18. In so doing I overlooked the fact that though the defendant,
by the terms of his cortracts with the plaintiffs, was bound to accept
delivery, if offered to him, at the rate of 400 tons per day, yet the ship by
the terms of the charterparty incorporated in those contracts was under no
obligation to deliver more than 300 tons per day. C

(1) L. R. 8 Q. B. Div, 223, ° " . (2) L. R. 8 Q. B Div. 227 ; on appeal p. 534, v
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(8971 “19. On thls ground Mr. Pa.yne for the plaintiffs, obtained a

rule for a re-hearing. In showing cause against that rule, Mr. Hemming .

argued that the deiendant, as assignee of the consignees, was notin the

' same position as the defendants in the two cases cited, and that those
.cases were, therefore, distinguishable from this. He further argued thab

by the defendant’s contracts with the plaintiffs embodying the terms of the-:
charterparty the defendant was entitled to take advantage of all its benefits
while accapting the burden of its obligations. Therefore he had the right
to insist that the ship should have discharged at the average rate of 300
tons per day from the time that her lay davs commenced under the char-
terparty. But he said that the lay days never had commenced, and,

_therefore, there could be no demurrage, for want of the written notice to

the consignees provided by the charterparty, which admittedly had never
been given, and which could not be waived by the consignees to the
prejudice of their assignee. He further insisted that by the charterparty
providing for the discharge of 300 tons only per day, which must be taken
to be the full extent of the ship’s powers of delivery, the plaintiffs by their .

several contracts with their four purchasers had bound the purchasers to
accept, and, therefore, themselves o deliver 600 or 700 tons per day, a

condition impossible of fulfilment, while the term in each of those contracts,
* delivery to be taken at not less than 400 tons per day,” also meant that
delivery was-to be given at. the same rate. : Next, he urged that plaintiffs
had been guilty of fraud in importing into their contracts wish defendant
the terms. of the charterparty without giving him notica (1) that they had
waived the condition as to written notice ; (2} that the lay days had
commenced ; (3) that they had sold to three other purchasers on similar
contracts as to rate of acceptance, making a total of more than 600 tons.
per day, while the charterparty provided for delivery only at the rate of
300 tons per day; (4) thab at the time of contracting with defendant they
were themselves already in default, under the charterparty, in not having
taken delivery ab an average rate of 300 tons per day. Lastly, hesaid the
defendant, having taken on him the burden of the charterparty, was entitled’
also to its bepefit; and should, therefore, be allowed eight and a half lay

~ days ffom which the [398] 11th June, being a Sunday, should be excluded,

80 than the steamer never was, in faet, on demurrage at all.

“90. As regards the applicabilityv of the two cases of Stmfcer v.
Kidd (1) and Porteus v. Watney (2), I think the principle there enunciated
must govern the present case, notwithstanding thab the defendant is nof
the first econsignee of the coal. Those cases show that where a consignee
unreservedly contracts to take delivery of his consxgnment within a
certain time, he is Hable for the demurrage occasioned by his failure to ‘do
so, although the delay arises from causes beyond his control, provided ib
is not the result of any act or default on the part of the ship.
“91.. Asto the rest of Mr. Hemming’s argament, it seems to me to
proceed principally on three fallacies: first, that the defendant is the
plaintiffs’ assignee of rights under the charterparty; second, that there is a

" contradiction between the terms of the charterparty and of the defendant’s
- contracts with plaintiffs of the 2nd June 1888, which prevents their being

read together as one entire contract; third, that there was any obligation

- on the plaintifis to disclose to the defendant, at the time of their contract
- with him, either their then position with regard to. the' charternarﬁy, or

) thelr relatlons to other purchasers.

(1) L.R. 3 Q. B, Div. 223.= i (2) L.R.. 8 Q. B, Div. 227; on appea)l at p. 534,
' 26% - ' ' '
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, .22, The defendant was not an assignee of the charterparty, but a
purchaser from the plaintiffs of a part of their consignment under a
contract which embodied, as against him, certain provisions of the
charterparty. So read those provisions of the charterparty which might
otherwise appear to be contradictory of the express terms of the
defendant’s contracts with the plaintiffs of 9nd June, 1888, became quite
consistent with them. The entire contract, then, though expressed in three
documents, amounted to nothing more than one for the sale of 1,000 tons
of eoal, with a provision that delivery is to be: given ab a rate of not more
than 400 or less than 300 tons per day at the option of the vendors..
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“23. On this construction the defendant is not entitled to refer to any

breach or waiver of the terms of the charterparty already [399] complete
before he entered into his contracts. By this contract he was to begin

_ receiving 1.000 tons of coal on 'the 4th June, and was not entitled to insist
on having delivered to him more than 300 tons per day on an average, bub
was obliged, if called on, to accept up to 400 tons per day, and if he failed
to do so was liable for demurrage at the rate of £30 per working day.

“924. As to the fraud, it is not pretended there was any other than
the constructive legal fraud to be imputed to the plaintiffs by reason of
their silence on the four points I have mentioned. But before mere silence
can be counstrued into fraud it must be shown that there was a duby to
speak. Now, what obligation was there on the plaintiffs, expressly and
unasked, to inform the défendant as to any one of those four points ? By
the terms of his contract he had notice of the charterparty, and of the
Dunedin being in harbour. He knew, moreover, that the unloading bhad

already commenced, and that he was himself the purchaser of a portion -

only of the cargo. He had thus been informed of quite enough to put him
on enquiry if there were any points on which ha required further informa-
tion before binding himself. That he did not enquire; should be ascribed
rather to the fact that he chose to act on his own judgment as a large
dealer in coal of considerable experience, than to the presumption that he
was misled by the silence of the plaintiffs on points as to which there does
nob seem to me any necessity that they should have spoken. ‘
25, In tnese circumstances, I am still of the same opinion that I
was when T first heard the case, that the principal pointi to be considered
is whether the plaintiffs, or the ship on their behalf, were ready and willing
to give delivery at therale agreed on. = But that rate should be taken, I

think, not at 400 tons per day, (the rate which I originally took as the rate '

for delivery as well as for acceptancs}, but 300 tons per day, the rate for
delivery provided by the charterparty, and incorporated by reference .into
the contract. _ , b

“26. Now, the evidence shows that though, as I found in the Court
below, the ship was not ready and willing to deliver at the rate of 400
tons per day, yet she was ready and willing, though {400] working

three hatches only till moved into dock, and then only two, to deliver at

an average rate of 300 tons per day, from the time when the defendant

_ began to take delivery on the 4th June ; and that she did not, in fact, do .

80, was owing fo the deficient supply of lighters by the purchasers during
the earlier portion of the delivery. » . : : ‘
. “27. But for the deficiency in the supply of lighters the ship
.could, from the 4th to the end of the 9th of June, have delivered 370
tong in excess of the 300 tons per day required by the charterparty. - But
when she stopped work on the evening of the 9th June there were, as a

- 265
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fact, only 264 tons left on board. So far ag the ship then was concerned,
she was ready and willing to deliver at such an average rate in excess of
the stipulated rate of 800 tors per day as would have cleared the whole
cargo out of the ship withip the period of the lay days allowed “by the
charterparty, which expired on Saturday, the 9th June.

"98. Now it is beyond dispute that the defendant did not take deli-
very, not only at the rate of 400 tons per day stipulated in his contracts
with the plaintiffs, but even at the less rate at which the sh1p was ready
and willing to deliver.

99, Whether this was his fault or his misfortune I think, on the
authority of the two cases cited, matiers not, in the face of his absolute

unreserved undertaking.

“80. The ship earrying 2,519 tons of coal to be discharged at the rate

. of 300 tons per working day bad about 8% lay days under her charterparby.

These commenced at noon on the 31st May, 24 bours after the verbal
notice given by the captain which the plaintiffs accepted in lieu of
written potice. The lay days would, therefore, expire on the evening of
Saturday, tbe 9th June; for we must exclude Sunday, the 3rd, as a
non-working day. The ship, therefore, came on demurrage on Sunday,
the 10th Jane, and so remained till 3-30 P.M. on Monday, the 11th.

“31. Tt is true thab bhe charterparty provides that demurrage is only

o be paid in respect of working days, and ordinarily. Sunday is not one.

But by special agreement between the parties, Sunday, the 10th of June,

“was made a working day. [401] Demurrage, therefore, can be claimed in

respect of the Sunday as well as for the portion of Monday, the 11th.

“392. My former judgment on the first item of the claim and costs
should be reversed, and the plaintiffs should have judgment for the sum
of Rs. 446-8-2, the equivalent of one day’s demurrage, which is all that is
glaimed out of that found to have been incurred, together with costs on
that sum, and Rs. 80 professional costs, and Rs. 30 professiconal costs of
this rule.”

‘Russell, for ‘defendant.—The ship in the first two and a half lay days,
i.e., by the evening of the 2nd June, had only delivered 511 fons.’
She should have delivered, at the least, 750 according to the terms of the
charterparty. The defendant had a right to suppose, when he made his
confract, that that had been done, unless he was told anything to the

" contrary., If that quantity had been delivered, this claim would not have

-grisen, for the ship counld then have been cleared on the 9th June. He
-cited Stirling v. Maitland (1) ; Leake on Contracts, p. 708, But it was

- the duty of the ship to be ready and wiiling to deliver 400 tons a .day,
~which admittedly she was not. She should have opened her fourbh hatch,

rand more lighters would then have come alongside.
[SaRGENT, C.J.—We must assume, on the case as stated, that, if

- there had” been lighters alongside, the ship was ready and willing to

deliver in such a way as Would have clea,red her of all cargo within the
lav days.] .

" Starling, for plaintiffs. —-The Sh]p is not bound to deliver 400 tons a
day even if the consignees are ready to take it, which the case shows they
were not. She is not even bound to be ready to deliver 300 tons a day. .
The terms as to the amount to be taken delivery of were inserted for the

(1) 5 B, & 8. 840 (852).
966
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protection of the ship and the vendor. ‘ But for thedefault of the pur-
chasers of the coal there would have heen no demurrage. He referred fo
Straker v. Kidd (1) and Portens v. Watney (2). The defendant is clearly
Liable. : :

JUDGMENT,

8rd May. SARGENT, C.J.— This reference from the Court of Small
- ‘Causes .arises out of a suit brought by the consignees of a {402] cargo
of 2,519 tons of coal by the ship Dunedin to recover damages from the
defendant for failure to take delivery of 1,000 tons- of coal under two
‘confracts dated the 2nd June, 1888. Hach of the contracts was for the
. purchase by the defendant of 500 tons of coal per steam-ship Dunedin in
harbour.. The coal to be of the description known as. * Inysfeied Cardiff’
and to be delivered into the purchasers’ boats alongside at Rs. 221 per
ton, ' delivery to be taken at a rate of not less: than. 200 tons per diem.
All conditions in the charterparty or bill of lading to be binding on the
purchasers.” One of the cosditions of the charterparty was. in the
following terms:—" The cargo to be discharged, whether permitting, at

the average rate of not less than 300 tons a working day, or to pay’

demurrage ab the rate of £30 per working day, or pro rata,” excspt in
certain cases, which it is not necessary to mention. It is found by
the case that the ship began to unload at midday of the 31st May, and
that the lay days terminated on the evering of Saturday, the 9th June,
by which time all the coal had bsen discharged, excepting 264 tons of the
coal purchased by defendant; which wers discharged on Monday, the 11th.
The plaintiffs were obliged to pay £30 for that day’s demurrage, and now
claim it as damages from defendant for non-performance of his contract.

The provision in the contract of parchase that ** all conditions in the
charterparty or bill of lading are binding on the purchaser” inscorporated

those conditions into the contracts, and by so doing imposed the obliga--
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tion on the defendant of removing his 1,000 tons of coal before the .

expiration of the lay days, unless, indeed, he was prevented from doing
so by default of the captain of the ship. or of the plaintiffs themselves.

" The casge finds that there was no such default on the part of the
ship, and that all the coal which was in the ship on the morning of the
4th June, when the defendant bad notice from plaintiffs to take delivery,

. might have been discharged by the evening of the dth, if there had not
been a deficiency of lighters. et
Can it, then, be said to have been owing to the plaintiffs’ default that
the defendant failed to remove his coals by the evening of the 9th ? It was
scarcely contended that the plaintiffs could [2403] be held liable for any
delay caused by the -mere circurastance of there being other purchasers
taking delivery of their coals at the same time. .This was the well-known
nature of the trade, and the defendant’'s obligation to remove bis coal
before the expiration of the lay days was an absolute one. If they
had wished to guard themselves against a possible difficulty arising
from the above circumstance, they should have provided for it in their
contract; as was pointed out by the Court in Siraker v. Kidd (1)
and Porteus v. Wainey (2), where the plaintiff was prevented from
taking delivery of his goods by reason of their being beneath the
goods of other holders of bills of lading.

(1) L.R. 3 Q.B. Div. 223, {2) L.R. 3 Q.B. Div. 227 ; on appezl, p. 534,
" 1967
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The defendant, however, conﬁends that the Dla.mhtfs were in default,

as they weore not able to deliver him 400 tons per diem, as it is a,lleged
they were bound to do by the two confracts, and that, therefore, they
cannot hold him liable for the delay which oceurred in discharging the
eargo. This must depend on the question whether, upon the true con-

" struction of the contraect, the stipulation ** delivery to be taken at a rate of

not less than 2G0 tons per diem *’ was one on which the defendant could
Ansist, or was only in favour of the plaintiffs ; and we think that, looking
at the circumstances under which contraets of this déscription are made
in the coaling trade, the clause was an independent stipulation in favour
-of the owners of the cargo, and intended to give them the power of

~ resisting, lf they thought proper, on the coals being cleared out at the

above rate per diem. As an illustration of such a disbinetion, we may

vefer to Neill v. Whitworth (1), where there was a clause ' that the cotton

- should be taken from the guay,” which was held to be solely in favour of

the vendors, and not a condition precedent of the purchase.

Lastly, it was said that the plainsiffs should have informed the defen-
dant, when they entered into their contraets, that only 511 tons had been

" taken delivery of on the 1st and 2nd Juve instead of 750, as contem- -

plated by the charterparty. The finding, however, of the Judge, that
all the coal might have been cleared oub during the remaining lay
days. if there had been sufficient lighters, makes it unnecessary to
-congider this [402] question, as it is plain that the above circumstance '

"did not in any way prevent the defendant from complying with his

obligation to take delivery before the evemng of the 9th. -Lastly, the
circumstanes of the plaintiffs having waived a written: notice of the
commencement of the lay days could not affect the contracts bejween the
plaintiffs and defendant. - The plainbiffs counld of course waive a writben
notice, and their doing so prior to the sale to the defendant. was a’
matter in which the latter  had no concern.

; Questions (), (¢}, (d) and {¢) must, therefore, be answered in the
negative and question (f) in the affirmative.

. Plaintiffs to have their costs of this reference.
Attorneys for plaintiffs :—Messrs. Payne, Gilbert, and Sayam

Abtorneya for . defendant :—Messrs. Macfariane, Edgelow, and
Hemming. - b - '

© (1).18 G.B.N:S. 435,
268
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