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Now lfi may be vexatious on mamy grounds 16 ma.y be so utterly absurd

that the Judge sees it .cannob possibly suceeed, and that it is brought only . -

for annoyance, and then the Judge. has jﬁrisdicbion to stay the action, -
That is pure vexation. Or it may be vexatious in another way ; that ig, the

. plaintiff not intending to annoy or harass the defendant, but: thinking he

would get some fanciful advantage, sues him in two Courts at the same
time under the same jurisdietion—two of the Queen’s Courts. That is
vexatious, because whatever the intention ofthe plaintiff may be, he cannot:
get any benefit in that way, and the defendant is harassed by two suits.”
Now in- this case .there is no questionn of vexing the same defendan$’
with double litigation. In the two suifts brought by the :plaintiff the
defendants are different, the causes of action are [188] different, the ques- .
tions raised between the parties ars different. It would,  no doubt, be
much more convenient to the defendant to have the case against him tried
at Wardha. Nearly all his evidence and probably a large portion of the
plaintiff’s evidence is only obtainable there. . But is that a ground for
depriving the plaintiff of his right to bring his suit in this Court ? The
injury and damage of which he complains have been inflicted in Bombay,:
and many of his witnesses (he says) are resident here. He desires to
vindicate his character in the place where he alleges it. hag been defamed. -

-I can find no authority for preventing him uomg so. I am not satisfied

(to use the words of the section) that. justice is more likely to be done at ..
‘Wardha or eisewhere than in thls Court, a.nd I must, bbetefore, dlscharge
thls summons, -

. - LR ; . Summons dzscnmged
Abﬁornevs for the plamblff -—Messrg .Payne, thbert and Sayani,

, Attorneys for f.he defendant ——Messrs Jefferson, Bhazshanker anclw
Dinsha. ‘

: }
' NOTE.~See a.Iso Levy v. .che, L. R. 5 C, P 119 and GhurCh A Bamett, L. R.,
6 C. P, 116. v ’ o ’
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Before Szr Charles Sargem Kt o C’hzef Justice, and Mr. Justzce Bayley

JAMSETJI BURJORJI BAHADURJI (Plamtzﬂ) . EBRAHIM
. VYDINA AND ARDESIR BURJORJI BAHADURIL (Defendants).* -
' [5th and 13bh October and 10th December, 1888.]

"

' ser in possession after decree and pendmg appeal—-Acczdent—Loss by ﬁre——Lmbwhty
© for damage.

"The plaintiff a.nd the seoond defendant Ardesir were btothers, and worked a~
cotton press in partnership., In August, 1884, the second defendant sold the

L .. © press for Rs. 85,000 to Vydina, (the first defendant), who paid 'the second defend---

" - ant Rs. 5,000 ea.mesb. and was put into possession, The plaintiff then brought,
@ suit (No. 827 of 1884) against his brother, (the second defendant), praying for:
" * a dissolusion of the partnership, * Vydina was also a party defendant to that suis.

;.f - The plaintiff alleged that Rs. 85,000 was much too low a price for the press, and”.

- . heobjected to the sale. He prayed that Vydina might be restrained from consi-

‘ .. nuing in possession of the press and working it, and that a receiver might be;

. appomted to take possessmn of it until further order On the 21st April, 1885, ona.

* Suit No. 94 of 1887, e e RERE AT
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motion the Court refused to grant an injunction and receiver, but ordered Vydina
to pay [184] Rs, 80,000 (. e. the balance of the purchase-money), to the solicitors
of the parties for investment until the hearing of the suit, and directed that if that
sum was not paid by the 21st May, 1885, a receiver should be appointed to.take
possession of the press. The suit, (¢. e. No. 327 of 1884), was heard on the
15th February, 1887, when it was held by the Court that the sale by Ardesir to
Vydina was without authomy, that the d:fendant Vydina took nothing under it,
and that the plaintiff was entitled to have it set aside. Certain matters still re- -
mained to be decided; but on the 28th February 1887, the decree in the suit was
made, giving effect to the findings already arrived at on the 15th February. The
decree by consent directed various accounts to be taken, and, among others, an
acocount of the profits realized by the working of the press by the defendant
Vydina since his possession thereof, eredit being given to him for all sums ex-
pended by him in the repairs, maintenance, and working of the said press and
for the management thereof by him. The decree further ordered that the
defendant Vydina should be repaid the Rs. 30,000 which he had paid under the
order of the 21st April 1885, and directed “that on such payment the said
defendant Vydina do forthwith give over possession of the press to the plaint-
iff and the defendant Ardesir.”” The defendant Vydina at once gave notice
of his intention to appeal. There was some delay in drawing up the decree. -
“The minutes were spoken to on the 31st March, 1887 ; the decree was sealed on
the 13th April, 1887, Meantime, on the 6th April, 1887, and while the defendant
~ Vydina was still in possession, a fire broke out in the press, and much damage
was done. Subsequently to the sealing of the decree as above stated, the press :
in its damaged condition was handed over to the plaintifi’'s firm by Vydina who *
also desisted from prosecuting his appeal, the injury to the press having made it -
contrary to hig interest to appeal. In May, 1887 the plaintiff filed the present '
suit claiming to recover Rs. 50,000 from the defendant Vydinaas the value of ¢
- the press, or such further sum as might be necessary to rebuild and restore it.
Hbe alleged that the fire was caused by the working of the press, and contended :
that the working of the press by the defendant Vydina after the decree of the
" 98th February was an act of trespass by him, and that, therefore, independent-
1y of the question whether the fire was caused by the neglxgence of Vydina and -
his servants, the said Vydma. was liable fot the loss occasioned by the fire.

Held, that, independently of negligence, the defendant Vydina was not liable
* to the plaintiﬁ for the loss occasioned by the fire, Down fo the decree of the
28th February,. 1887, the defendant in keeping possession of the press and
working it, was, no doubf, a trespasser, but subsequently to that decree he re- !
mained in possession and worked tbe press with the consent of the plaintiff. The
maxim volenti non fit injuria applied to the circumstances of the oase. )
. Held, also, that no neghgeuce having been proved against the defendant, the
~suit must be dismissed.. ) _

" APPEAL from a decree of Farran, J, da.ted the 27th September, 1887,

- passed in favour of the plaintiffs, whereby the first defendant was found
liable to the plaintiff for damages sustained by reason of a fire which
took place on the 6th April, 1887, in a cotton press [185] at Indore, of'*
which tbe said defendant was tben in nosssssmn and whlch his servants
were working.

The said cobton press had, ptewously to the month of August 1884, "

belonged to the plaintiff and his brother Ardesir, (defendant No. 2), who '

worked in partnership., In August. 1884, Ardesir, (defendant No. 2),
contracted to. sell the said press to Vydina, (defendant No., 1) for
Bs. 35,000. Vydina pa.ld Ardesir Rs. 5,000 of thls a.mounb a.nd was pub
.in possession.

-+ In September, 1884 the plaintiff Jamsetji filed a 'suit (No. 397 of

© 1884) against his brother Ardesir (defendant No. 2), for dissolution of
the partnership, Vydina wasa party defendant to that suit. The plaint
in that suit, as originally framed, stated that the plaintiff had heard that
.Ardesu‘ had sold the press to Vydina for Rs. 60,000, and that the pla.mt-
iff did not object to tha sale ab that price, and 1b pra.yed that the price
mlghf; be pa.ld into Court
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On the 17th November, 1884, the” plaintiff obtained a rule nisi for
an injunction restraining Vydina from paying the balance of the purchase-
money (i.e. of the Rs..60,000) to Ardesi¥, and for the appointment of a
receiver to receive it and other sums of money.

* . On the 1st December, 1884, the plamﬁlff amended his pla.mb in sulh
No. 327 of 1884, and stated that he had, since the institution of the suis,
discovered that Ardesir had agreed to sell the press to Vydina for
Rs. 35,000 and nof Rs. 60,000 as before alleged ; that such'a price was much
too low : that he objected to the sale, and that he kelieved that Ardesir
was interested in. the purchase. He: prayed that Vydina might be
restrained from continuing in possession of the press and workmg the
same, and that a receiver might be anpomﬁed to take possession of it and
work it until further order.

Having thus amended his plaint, the pla,mtxff on the 3rd Deeember
1884, gave notice to the defendants that he would move for an injunction

restraining Vydina from continuing in the possession of and working the

press, and for the appointment of a receiver. On the 21st April, 1885,
the above rule and notice 'were adjudicited on. The Court refusad to
grant an injunction and recsiver in terms of the notice of the 3rd
December; [186] 1884, but ordered Vydina to pay Rs. 30,000, to the
respective solicitors of the parties for investment until the hearing of the
suit (instead of to a receiver or into Court), and diracted that if that sum
wasg not pa.id by the 21st May, 1885, a receiver should be appointed to
take possession of the press.

That suit (viz.,, No. 327 of 1884) came on for hearing before Hart, J.,

' on the 15th February, 1837, That learned Judge found, on the issuas,

(1); That the sale to Vydma was not fraudulent and collusive, Z.e.,
that it was not proved that Ardesir bad a share in the purchase.

(2). That the plaintiff did nob, expressly or impliedly, authorise the
gale, nor did he ratify it, and that econsequently . the sale to Vydina was
without authority, and that the defendant Vydina took nothing. under it,

" and that the plaintiff was entitled to have it set aside.

{8). That the defendant Vydina must account to the firm (of whxch

- the plaintiff and the defendant Ardesir were members) for the eammgs of

the press, taking credit for all moneys properly expended by him in it and

- its working.

(4). That the pnce of Ras. 35, OOO was not so low as 6o be indicative

~ of frand.

. 'The above ]udgmenb ha,vmg been dahvered the plalnhlﬁ' on the 18th
February, 1887, through his solicitors, wrote the following letter to the
defendant Vydina, requesting him fo stop working the press, and give up
possesswn to the firm or to some nomines on the firm’s behalf :—

= " Bombay, 184‘,h February 1887
To Messrs WADIA AND GHANDY

“Doar Sirs,—Now that the sale of the press to your clienf Ebtahlml

has been set aside, and as he has been directed to give up possession, we"-

are instructed to request your client Ebrahim to stop working the said E

press forthwith, and make an early appomsmenb to deliver possession
thereof to our. client.

[187] “If your client Ardesir objects to possession - being given to
our clienti alone, we shall have no objeciion to possession being given to

.your and our elient ]ombly, or to some thlrd person on their beha.lf 1:0 be

‘named by them. » ~ :
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* To prevent any further loss o the parties, our client offers to work
the said press on the joinb account of vour eclient Ardesir and our client
until they are sold, and to account for hls working when cailed upon to
do so. :

The favour of an ea,rlv reply is requested

' ‘ “Yours truly, -
(elgned) L!TI‘LE SMITH FRERE, AND NICHOLSON. ”

Possession, however. was nob glven and Vydma. conbmued to work
the press.

On the 28bh February. 1887 the decree in hhe smt was made, giving
effect to the findings upon the issues ahove stated and determining certain
other matters which had stood over for decision. The defendant Vydina
at once gave notice of his intention to appeal. : There was some delay in

drawing up the decree. The minutes were spoken to on the 31st March,

1887, and the decree was sealed on’ the 13th Apnl 1887 * The followmg
ls tbe material part of it ;(—

vt Such further hearmg havmg beeen resumed
on the 26th and this 28th day of February, 1887, and- the plaintiff and the

first defendant by their advocates agreeing to this decretal order, and the -

second defendant agreeing to the account fourthly hereinafier ordered, and
the defendant Ardesir Burjorii Bahadurji by his advocate undertaking not
to apply for stay of execution of so much of this decree as relates to the
determination of the shares of the plaintiff and of the said defendant
Ardesir Burjorji Bahadurji in the said partnership and the ownership of
- the 208 bales of cotton hereinafter mentioned ; this Court doth order that

it be referred to Mr. Rustomji Merwanji Patell, as special Commissioner

_appointed for that purpose in pursuance of the Code of Civil Procedure,
3. 894 and 395, to take the accounts and make the inquiries following,
namely : (1) An account of the partnership dealings between the plaintiff
and the first defendant Ardesir Burjorji Bahadurji at Bombay and Indore:
(2) An inquiry as to the respective shares of the plaintiff and - of the said
defendant Ardesir Burjorji Bahadurji in the said partnership. (3) An

. inquiry as to whether 203 bales of cotton in the pleading mentioned are
the property of the said partnership. ' (4) dn account of the profits realized
by the workzng of the press ai Indore by the second defendant Ebrahim
Vydma since his possession thereof, credit being given in the taking of [188]
such .aecount to the said second defendant as against the plasntift for interest

on the sum of Bs. 850,000 deposited by him with the attorreys to the parties
hereto from the date of such deposit till the date of payment at the rate of
9 per cent per annum, and also for all sums expended by the second defendant

- in the repairs, maintenance, and working of the said press and for the

management thereof by the said second defendant on a salary to be fixed

" by the said special Commigsioner : and this Court doth further order that

in taking the said partnership acecounts the said special - Commissioner is

to have 1egard to all settled accounts, (if any), between the plaintiff and

the first defendant and Dinshah Framji Wadia, deceased: and this Cours.

doth further order that the parties to this suit do appear in person or by
advocate or attorneys, before the said special Commissioner, and the said
‘special Commissioner is to report to this Honourable Court with all con-
yenient despatch upon the matters hereby referred after making all just
. allowances; and for the better faking of such accounts this Court doth
further order that the plaintiff and the defendants do produce before the
said Commigsioner all books, papers, and documents in their or any or
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Court to compel the - attendance of any wifnesses- and for the produe-
tion of any document which he may desire to inspect ! and to examine
on oath or solemn affirmation touching the matters in question as
he shall think proper.. And this Court doth further order thab, if
either of the said parkies shall delay or otherwise wilfully neglect
to proceed in the said reference, the said Commissioner shall be ab
liberty to proceed: therewith ex parte and this Court doth further order
that this reference is fo be without prejudice to any question raised

in this suit or to the rights of the parties to appeal against or object to
_his decres: and this Court doth further order that the attorneys to the:

. parties do sell forthwith the Government Promissory Notes in which they

invested the saidlsum of Rs. 30,000 which was ordsred to be paid into
Court by the sa.ld second defendant Ebrahim Vydina, and thst out of ‘the
proceeds of suth sale and of the interest accrued thereon’ they do pay to
the said second defendant Ebrahim Vydina the said sum of Rs. 30,000, and
that they do pay the balance to the plaintiff, and that on‘suchrpayment the

* satd second defendani Ebrahim Vydina do forthwith give over possession of

the press to the plaintiff and to the said first defendant Ardesir Burjorsi

- Court as there may be occasion.’

On the 15th March, 1887, the pla.lntlff’s sohcltors wrote the followmg-

letter to the SOllclﬁOV‘S of the second defendant ”

) o ' Bombay, 15th March 1887.
To Messrs WADIA AND GHANDY,

"Dear Sns.——We are instructed by our chdnb bo address you on bhe sub- .

ject of earrying out the decreein this suit. You will observe that the Courb

" has directed that the Government paper representing the Rs. 30,000 deposit-

ed by your client, the second defendant, should be sold, and the sum of

~ and interest on such notes, and that the balance thereof should be paid o our

client the plaintiff.". Our eclient states that Government paper has consider-

will go down still further. He is, therefore, anxious fo avoid the logs which
will -fall upon-the partnership by a further depreciation, and we are,

~ thersfore, -instructed. to ask for your consenf to dispose of the said paper

‘at once, and we are_instructed -to give your client, the first defendant,

nobice that, unless we hear from you consenting to such sale before 4 P.M,

" fo-morrow,-our client will sesk .to'hold your client, the first defendant,
- personally. responmble for any loss which may be occasioned by reason of

any further fall in Government paper after 4 P.M. to-morrow. ,
“ Our olient is desirous of having the Rs. 30,000 refunded: to your

chent the second defendant, w1hhoub 1oss of tlme, a.nd to ﬁake possessmn
of the presses from him,. -

B mformed that the presses turn oub about 150 bales per day, which vields -

“QOur client states that bhe presenb is a very busy season, a.nd he is

" Rs. 600 per. day, bemg net profity to:the pa.ttnershlp of Rs. 300 per day.

QOur client is anxious fo see that the presses ara kept working up to the .
“end of the present busy and profitable season, and for such purposes will
have no-objection to consent to your client, thefirst defendant, being

196

" aither of thelr custody possession .or power relating thersto, and“'bha‘t' '
the said special . Commissioner be at liberty to obtain the process of this

_Bahadurji ; and this Court doth reserve the costs other than those hereby -
awarded and further directions until the said Commissioner shall have .
made his report: and any of hhe parhles is t'.o be ab - lxberty to apply to bhe o

" Rs. 30,000 refunded [189] to the second defendant out of the proceeds of sale - -

- ably fallen since the investment was made, and he is afraid that the rates
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allowed to receive possession of the said presses, on bshalf and on account
.of the partnership, from the second defendant, and to continue to work
the samse on account of the partnership until further order, on the distinet
understanding that your elient will.account to our client in this suib. for
such ‘working from the time he may enter into possession, and. pay to
‘the credit of this suit to the joint account of your Mr. Wadia and our
~ Mr. Nicholson the neb profits on the 1stand 15th of each month. We
think this to be a very reasonable proposal and advantageous to the
partnership, and we hope your client will not hesitate to accede to the
gama. We may state that our client will undertake to work the presses
on the above terms if your client should consent to hlS doing so.

“ You will remember that there is also invested in Government paper
and deposited in the joint names of Mr. Nicholson and Mr. Wadia about
Rs. 14,000 Government papet, “the proceeds of sale of certain "bales of
.cotton. This sum belongs to the partnership, and we have to propose

. that a sum of Rs. 2,000 should be transierred to ourselvés on account of
costs, and the like sum to yourselves on account of costs, such sums to

be accounted for by the parbies in the nartnerehrp account roferred to the

-Commissioner.
: “Yours truly,
“ (Signed), LITTLE, SMITH, FRERE, AND NICHOLSON ”

In the meantrme, viz., on the 6th April, 1887 while the defendant -
Vydina was still in possession, a ﬁre broka out in the 'oress, and much

damage was done.

[‘190] Subsequently to the sea.hng of the decree, as above stated the
press in its damaged condition was handed over to the plaintiff’s firm by
Vydina, who-then also desisted from furfher prosecuting his appeal against
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the decree of the 28th February, 1887, fhe, 1n1ury to the press having

. made it .contrary to his interest to appeal. .

On the 5th May, 1887, the plaintiff filed the present suit. against

the defendants claiming Rs. 50,000 from the defendant Vydina as . the
value of the said press, or such further sum as might be necessary to
- rebuild and restore the press. Inhis plaint he set forth the facts above
gtated, and alleged that the fire was caused by the working of the press;
that it would not have oceurred if the prsss had not been. worked by the
defendant ; and he submitted that, under the circumstances and independ-
ently of the ouestlon whether the fire was caused by the negligenes of
.the first defendant and his servants, the first defendant was liable to

compensate the plaintiff and the second defendant for the loss occasioned

by the fire. The plaintiff further alleged as follows :— ;.

" “(8). The plaintiff further says that the said fire was eeused by the
neghgenee of the first defendant and his servants and agents.. :
, *(9). The plaintiff further says that immediately upon the said decrea
,bemg passed (i.c., the decree of the 28th February, 1887), the plaintiff

requested the first defendant to have the said Government Promissory

Notes sold and to deliver up .possession of the said press, bub the firsh
defendant delayed and put off doing so, alleging that he was about to
, appeal agalnst the said decree and to apply for.a stay of execution.

*.(10). ' The plaintiff says that the said press before the said fire
_ Wa.s worth Rs. 50,000, or thereabouts, and is now almost valueless, -and in
. addition thereto the plaintiff and the second defendant have lost the large

profits which would have been made. by the working of the press. whlch

, they estimate at about Rs. 30,000 per annum..
' 197



18 Bom; 191 . INDIAN DECISIONS, NEW SERIES. . . - [Vol.

-~ 1888
DEgc. 10

ORIGINAL
~ Crvir,

* 13 B, 183,

- *(11). :By an order made in chamber on the 3rd May, 1887, in execu-
tion of the said decree it was ordered that the said Government Promis-
gory Notes should be sold, and out of the proceeds the said sum of»
‘Rs.: 30,000 paid to the first defendant.. '

o (12) The plaintiff submits that under the cireumstances aforesald
‘he is entitled to a lien or charge upon the Government Promissory Notes,
and that the defendant was not entitled to have the said Government
Promissory Notes paid over to him until he restores the said press o the
condition it was in hefore the said fire, or makes good to the plaintiff and
the second defendant the damages susbamed by them by reagson-of the
sazd fire, - -

_ [191] (13). The pla.lnbxff says that the first defendant is possessed
of no immoveable property and of hardly any means except the profits he
‘has made by the worklng of the said press : and, unless the first defendant
is restrained from recexvmg fhe said sum of Rs. 30,000 the plaintiff will
be unable to recover any portion of tbe value of ,the said press from the

_first defendanb

“(14). 'The eecond defendant Who is on frlendly terms with the ﬁrst

vdefendanh and in collusion with h1m, is unwilling to join with the )

plaintiff in bringing this suit.?
. The prayer of the plaint was as follows: — - '
* *“ (@) That the plaintiff and the second defendant may be declared -

‘entitled to have the said press delivered up to them by the first defendant

in the same order and condition as the first defendant received the same,
and that the ﬁreh uetendann ma.y be ordersd to remnld and repalr the
said press
Y (b) That, in the a.lternatlve, the first defendanb ma.y be decreed to
pay to the plaintiff and the second defendant, as damages, the sum of
Rs. 50,000, being the value of the said press, or such - further sum as may
be necessary to rebuild and restore the said press. - :
“{c) That the first defendant may also be decreed to pay to the
‘plaintiff and the second defendant the sum of R, 20,000 as the damages

.gustained by them by reason of the loss of the proﬁﬁs by the working of

the sald press.

“(d) Tba.f, in ﬁhe meantlme the ﬁrst: defenda.nt may be restramed by
the order and injunction of this Honourable Court from receiving the said -
sum of Rs. 30,000 or any -part thereof, from the said Megsrs. Nicholson
and Wadia, and that the said Messrs. Nicholson and Wadia may be
‘appointed receivers to retain and take charge of the said notes and the

proceeds of the sale thereof.” = -

The case was hdard by Farran, J., in September, 1887 At bhe
hearing the following issues were raiged ;~— :

1st. 'Whether, apart from negligence on the part of the defendanb

. Vydina, he is liable to bha plaxntlff for a.ny loss occasioned bv the ﬁre on

“the 16th Aprll" -
20d. Whbether the sald fire was caused by the neghgence of the

. *ﬂefendanb Vydina or his servants or agent ? -

3rd. . 'Whether the plaintiff is enmled to any "or Wha.t relief ? - J
The following judgment was delivered'on the 27th September, 1887: —
FARRAN, J.:—The plaintiff claims in this suit to render the defendant -

;Vydina._ liable for the consequences of a fire which took place on the 6th

cApril ast in a cotton press af Indore, of which the defendant Vydina was
.then in.possession, and which his servants were working. . The fire orginated .

ina pa,rt of the [192] press called the opener, and was proba.blv caused
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. by a -'stone passing into it- along with the cotton. - The press belongea toi' '

a firm the partners in which were bhe pla.mblﬂ*' Jamsetji- and his: brotharr;

_ the defendant Ardesir,

On the 7th August, 1884 Ardosir- enbered into a contracb w1th
Vydina to sell the press and certain rights connected with it to Vydina for

- Res. 85,000, of which sum Vydina paid Rs. 5,000 to Ardesir and was then

put in possession of the - press.- On the 5th September, 1884, Jamsetji

.filed a suit for dissolution of partnership and to have its accounts faken.
'agmnst Ardesiv, and in the plaint he states - that . he had heard that

~'Ardesir had on or about the 1st September, 1884, sold -the press for:

_\

Rs. 60,000 to Vydina, and that he did not ob]ecu to the sale at that price:

“and-asked to have the price paid into Court.- He made Vydina a party:

defendant to that suit. It was suit No. 827 of 1884, On the 1st December,
1884, Jamsetji amended - his plaint by stating that after the instifution
of;the suit he had found out that Ardesir had agreed to sell the press
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to Vydina for Rs. 35,000 and that he repudiated and objected to.the:. -

‘sale altogether. Heobjectad to the sale, because he- congidered the price-

too low, and stated that he was informed and believed that Ardesir was. -
the real purchaser, or at least was inferested in the purchase. .He further. -
. stated that Vydina had been pubin possession of the press and wasg: -

working, or about to work, it on his own acecount or on account of
himself and Ardesir., He prayed that Vydina might be restrained from

i continuing in possession of the press and workmg the same, and that a

receiver might be appointed to. take posseasmn of it and -work 1(3 until-

turther order.

When that suit was hea,rd 1b was found, on the 15th February, 1887:—
(1) 'That the sale to Vydma was nob fraudulent dad collusive, i.e.,:
that it was not proved that Ardesir had a share in the purchase, ., = ..
(2) That the plainbiff did not, expressly or. impliedly, authorise: the
sale, nor did he ratify it, and that, consequently, the sale was without
authority, and that the defendant Vydina took nothing under lb and tha.t;
the plaintiff was entitled fo have it se$ aside.

[193] (8) That the defendant Vydina must account to bhe ﬁrm for
the earmngs of the press, taking credit for all moneys properly exnended
by him in it and its working.

{4) Thab the price of Rs. 35,000 was not so low 3 price as to be
indicative of a fraud. This last ﬁndlng the learned Judge™ considered to

- beimmaterial, as he had found the sale to be without authority.

These findings have not been set aside on' appeal, and are blndmg
between the parties to the present suit. Thev must form_the basis of my
judgment. I have first to determine in what capacity the defendant

Vydina held and worked the press, and then to consider - whether the

orders made in the suit No. 327 of 1884 altered or varied the legal Habili«
ties which that possession and working imposed upon him.s

The press was the property of the firm, but its only property. Ardesxr,

. it is found, was not for that reason in law, the agent of the firm to sell

and deliver possession of it to Vydina. In doing so he acted without
authority, and Vydina in taking possession of the press did so without
authority. He was, therefore, a’trespasser upon its property.  Having
regard to the peculiar wording of the agreement under which he purchased,
T think he must have known in fact, or at least suspected,.that the sale

-was made without the authority of Jamsetji, and, therefors, as a matter

- of law, that Ardesir had not - power to effect the sale. It is, however,

: 199
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1888 1mmater1al to consider in what posmon he Would hava stood ha.d he bona '
DEC. 10, fide belisved: that Ardesir sold with the authority of Jamsetji; for, on the
- = ' 1st December be had express notice that J a.msetjx 1epud1ated and objected '

ORIGINAL to the sale altogether and $o his continuing in possession of and working
OIviL, the press.. He was not thenceforward, at any rate, either the contractor’

-— or licensee of the firm. I:cannot.hdld him to bave been then, in law,

13 B. 183. other than a trespasser upon its property.: If asa trespasser he introduced -
fire ' on the premises which injured - t.hem, a8 a trespasser -he would be .
liable for the consequences of that fact.  The working of -a pressis
a.dmxttedly an operation accompanied with considerable risk from fire. ~A™
fire aricing from working it is.a consequence for which a person workmg
it 193] without authority is directly responsible. -It does not seem to
be material whether the motive “which actuated bim in his unauthorised.
‘act is good o bad—Ancastar v. Milling (1) and Pollock on Torts, p. 9.

. . The present case-is analogous to that of ‘a man who takes a hunter
- out of its owner’s. stable. under colour of a contract of sale enftered into:
with the owner’s groom. He is informed: by. .the owner that the groom :'
- had no authority to sell, and is asked to return the horse, but refuses to -
~-do.so on the chance of establishing that the groom had his master's
" authority to sell, and he then rides the horse to hounds and -the horss is.
injured. .I-cannot doubt his liability to the owner to recoup the latter-
for his loss. I do rot $hink that the contrary .was really contested in -
this case. but it seems desirable to ascertain with precision the exact legal
relations between the parties  at the time . when the: orders of Court
on which the defendant relies were made before determining the
geope and effect of these orders. On the 17th November, 1884, the
plaintiff obtained in suit No. 327 of 1884 a rule nisi before the amend-
ment of bhis plaint, that the defendant Vydina should be restrained
. from paving the balance of the purchase-money, Rs.' 60,000, to
Ardesir and that a receiver should be appointed to receive it and other
sums. After the plaint was amended the plaintiff-on the 3rd December, .
1884, gave notice to the defendants that he would move for an injunction
to restrain the defendant Vydina from continuing in possession of and
working the press and for the appointment of a receiver. The defendant
Vydina opposed that application, a.lleging (1) that the sale was not -
frandulent and colourable or ab such a low price as to indicate fraud : (these
allegations have been found 6o be true), and (2) that the plaintiff expressly
authorised the sale and ratified and confirmed it (these a.llegatxons have
been found to be untrue)..
¢ - On the 21st April, 1885, the rule and notice were ad]udlcated on and
in effect the Judge refused to grant an injunction and receiver in terms of
the notice of the 3rd December, 1884 ; but he ordered the defendant Vydina -
. to pay Rs. 80,000 to the [198] respective solicitors of the parties for
- jnvestment until the hearing (instead of to-a receiver or into Court), and -
directed that if that sum was nob pa.ld by-the 218t May following, a receiver
should be appointed to take possessxon of the press. He also provided for
the interest which Vydina was to’ recelve on t,hat sum in the event of the ‘
sale bemg set aside. - :
... It is argued that the defenda.nb Vvdlna, held and Worked the press
under this order at the time when the fire occurred, and that the order
‘exempts him from liability for the effects of the fire unless occasioned by
.his neglience. - I am unable to accede to that argument, even assuming -

(1) 2 D. & R. 714, .-
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suit at the date of the fire. The order simply refused to .disturb the status

. quo, provided that Vydina paid the balance of the Durcha,se money mto‘
= Qourt.. -I do not know why that proviso was a.ddud nor do - I think it to -

be material to i mquue The plaiatiff said: " The defendant Vydina is
wrong(ully in paeseasxon of the -property of the firm *which I represent.
Take it out of his possession at once as a matter of precautvon, lest T ba
eventually damnified by his bemg allowed to continue in such possession.”
The defendant Vydina said: “I am- nghrfully in possession, and under a
contract made with the plaintiff’s sanction, he is trying o repudla,te his
own contract.” The'Judge at that stage gave credence to the defendanb
Vydina rather than to the plaintitf, and refused .to take the press out of-

the control of Vydina, provided he ma.de 1t cerbain that he would fulﬁli

the contract he relied on.

- The'defendant Vydina paid the Raii 30 000" a.nd remamed in po:.ses- :

sion. I am quite unable to ses how an interlocutory order refusing to.

.furn a trespagser out of possesslon before the hea.rlng can convert his,

wrongfu!l into a rightful p)ssessmn even though it imposes such a condi--
tion as I have referred to upon "the-.trespasger. I pursue the analogy of "

the hunter one step further. ‘The owner -files a suit to recover his horse, '

and asks that the man in possession of it may be restrained from hunt-
ing, and may place his horse under the care of the Court. The defendant
insists upon his contract” with  the groom and (untruly) that the [196]
latter had the owner’s authority to gsell. The -Judge at that stage credit-

.. ing the defendant’s untrue story refuses to make an order, if the defend-

ant brings the price he ha.s agreed to pay the groom into -Court. Does:
that justify the defendant in himself hunting or lefting out *the horse to

“another- to hunt? I must declme a.ltogether to: esbabhsh such a
‘ precedenb '

- The issues determining ﬁhaf the confract was thhoub authorlbv were
found, as I have stated, on the 15th February, 1887. : On the 18th Febru-,
ary, 1887, the plaintiff referring to that finding wrote, through his solicit-

~or, to the defendant asking the defendant Vydina to stop working the

presses and to give possession of them to the firm or to some nominee on-
its behalf. Possession was not given, and the defendant Vydina continued
working the presses. His possession at this time was certainly not
changed for the better. On the 28th February, . 1887, the decrees in the:
suit was made giving effect to the ﬁndmg upon the issues and determining.
cerbain matters bebwesn the parfies. . Jardine contends that it was
under this decres that Vydma was Worklruj when the fire took place, though
it was not drawn up and sealed untll after that tlme, and I am mclmed
to this view. - Y ‘ ,

The decree orders the sale to ba set ‘aside, and by consent certa.m

questions between the plaintiff and the defendant Ardesir are dealt with ;

then by-consent of them and also of the defendant Vydina it is referred to
a spacial Commisgioner to take an decount of the profits realised by the

“working of the press by Vydina since his possession thereof, -eredit heing

given in such account for interest at 9 per cent. ou the sum of Rs. 30,000
from the date of its deposit till payment and for all sums duly expended

1888
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by him on the press and its working and for a salary for its management ; .

and it is ordered that the attorneys to the parties shall sell the Govern-
went Promissory Notes in which the Rs. 30,000 - were invested,.-and oub
of the proceeds thereof pay Rs. 30,000 to Vydina, and that on such pay-
ment Vydina do forthwith give possession of the press to. the plaintiff
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and Ardesir. ‘The last order is not exnressed to be by consent of the

defendant Vydina ; all he consented to was the mode of taking the.
-account. The whole decres is without préjudice to quesmons [197] raised”
in the suit and to the pa,rhes right to appeal. There is no provision for

the defendant Vydina either working or ceasing to wark the press. There’
wa§ some delay in drawing up this decree : the minutes of it wers spoken -
toon the 31st Marech. “The fire took place on the 6th April. The decree -
was 'sealed on- the 13th Aprll and subsequently the Rs; 80,000 were paid

to Vydina, and the nress m a damaged condition was restored to the

firm, :

Mr. Jardine contends that bv consentmd to- a decree in thls
form in so far as he assented to it and, by not insisling on or even:
asking for an order that Vydina should cease to work the press, the plaint-
iff impliedly consented to Vydina working it and so- after the 28th
February that the press was worked by Vydina at the risk of the firm.
The liability of the deferidant cannot depend on the greater or less expedi-
tion with which the decree ‘was drawn up. The exhibits put in on this-
point seema to me to be quité beside the -question. That question is:—

" 'Wag the position ‘of the defendant Vydina altered by the:  order made on-

thie 28th Hebruary ? Down to that time I have held he was a trespasser.
" It is admitted when the decree was made on the 28th February, Vydina
gave notica of his intention to appeal from it. He desisted from a,px)ea.hug

* when the fire made it conbra.ry to his interest to proséctite an appeal.

It was not material to inquire in that suit on what ground Vydina
was beund to account for the profits of the press; In fact it appears thab
it was assumed that he was bound &0 to account. Hart; J., says that no.
argument was addressed to him on’the subject. I can see mo ground for

. Vydina being ordered to do so, except that he was a - trespasser. The loss’

of these profits was the actual damage the firm sustained:in’ being
deprived of their press. To thede damages the firm would" have been
entitled whether Vydina worked the press or ‘not, but adifferent mode:
of ascertaining their amount must have in the latter case been resorted to.
By the decree the parties agreed to a particular mode of assessing them ;
that does nof, I think, alter their position. * It is, -however, said thab
under the terms of the [198] decree the defendant Vydina was boind to
account for the profits down to the time when delivery should be given.

- That is probably so, but it is thé usual decree to make against a trespasser,

viz,, for damages in the shape of mesne profits down to decree and after

* decree till possession _is rendered.. If the mesne profits o "decree are not

awarded by it, they can be reco’véred by separate suit. The mere fact that
damages after decreé are given, if in fact they are given, does not alter the
defendant’s legal position. On' the basis, however, on which bhey ‘are

- agsessed by the decres, none would have been recoverable afber decree 1f

Vydina had then'eeased to work the press.

' The strongest argument in- favour of the defendant’s tmmumty was

that founded on the last stated fact and urged by Mr. Jardine when he said

thiat at the time the decree was passed the plaintiff knew thab Vydina was .

 ‘working the press ; and the basis on which his own damages were to be
. calculated, and in not asking for an ordet to stop the working, he impliedly

agsented to 1ts contmuance, as 1t would nave been a.gamqt his mterest bo
stop it - :
1f the defenda.nt; Vydma was really Workmg the mill to swell- the,
pla,mtlff’s damages or as his quasi-manager, this argumenb would have®

been very- cogenfr but even after decrae Vyama dxd not recognise the -
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plaintiff’s’ rlghts' He gave'notice of - appeal ;- he'could not well have

stopped working, as he had persona.lly engaged to press. a large amount
of cotton. He worked the press in his own interest. -If he had been
asked to work it for the firm he would, no doubt, having regard to his

appeal, have refused to .do so, - He was not working if for the plaintiff, '

though the fact of his continuing * working - ~would have ensued for the
plaintiff’s benefit had the appeal faaled

The plaintiff did not ask for an order stopping the working. Is an
agsent to the continuance of its working to be implied from. that ? I think
not, On the 18th February he had written to Vydina to stop working:
Vydina in effect refused and contintued to work.” It may be assumed that,
under the circumstances.I have just referred to, he-would have refused to
have consented to an order in the decree that he should at once cease. Was
it necessary [199] for the plaintiff inorder to emphasise his dissent to
ask for such an order? Having regard. to Vydina’s right of appeal I
doubt whether the Court would have granted it without consent. Was
it necessary for the 'plaintiff to make au application which might have
‘been refused with costs ? He had already protested against the working ;
that, in my opinion, is as much as he was bound to do, if he was ‘bound
to do any thing at all. It would have probably been to the plaintiff’s
interest to have stopped the work .peremptorily ; he could in that case
have dictated his ferms to Vydina. .Cotton:was lying at the mill which
Vydina had contracted to press. It was the busy season, the plaintiff
- might have refused to press it except at an increased rate, he would have
been complete master of the situation. - I cannot under these circum-
gtances agsume an assent which the plaintiff never ga,va, or whlch 1f a.sked

to give he would probably have refused. : .

, - The last part of the deeree, which is noti by consenb 43 between Vydma

and the plalnblff directs thab Vydina on being repaid the Rs. 30,000 shall
forthwith give possession of the press. It is contended that in consequence
of thab direction Vydina cannob after its date be treated as a trespasser,
but as a person having a lien on the prass till his purchase-money was
repaid. T doubt whether that is the true meaning of the decree. The Court
had ordered the Rs. 30,000 to be paid in, and consequently I presume the
Court considered that it should. not order the press to be restored until
- it had vacated the effect of its own order. I cannot think that ibaltered
the legal position of Vydina with reference to the plaintiff, It is, however,
unnecessary o pursue the enquiry, as the mere facs of Vydina having a
lien on the press would not justify him in working. it. I must, bherefore,
find the first issue in favour of the plaintiff.
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On the second issue I am unable o find that any particular negllgence '

on the part of the defendant Vydina or his servants was the cause of the

ﬁre The press seems to have been worked in the usual manner.

. 16 is customary for the merchant’s men to feed the opener—to ensure
the cotion bsing properly mixed, and the absence of superwsmn does not
seem to have oceasioned the fire. .

-'[200] The defendant Vydina appealed from this decision.

" Inverarity and Ja.rdme, for the™ a.ppellant.—We contend that (1)
Vymna. was nob in possession as a trespaéser, bub with the consent of the
plaintiff and the second "defendant, -who were the parbners of the firm

Whlch owned ‘the press’; (2) he was in possession as guasi-receiver under -

. 'the order of Court, made on the rule ; (3) the decred _gave him a right to
remam in possessxon unbll he was. pald the ;Rs. 80, 000; (4) the consent
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decree 'did nob treat hlm a3 tresna.sser (5) the order in hhe decree,
directing him to account for profits up to-date of delivery of possession
of the press shows he was mtendmg to work the press until he ha.nded 1b

ORIGINAL over.

CIVIL.

13 B. 183,

- Latham (Advocate General) and Telam), for the respondenb-—’l‘hev -
cited Pollock on Torts, oo 9 and 10, 407 ; Hzcksv Sallztt . -

JUDGMENT.

‘ SARGENT,’G.J 'a.ft‘.er statmg ‘the facts above set forth contmuedl —
-Such being the main facts of the case, we entirely. agree with .the
learned Judge of the Division Court that the defendant Vydina was a
trespasser down to the decree of 28th February. The decree of the 155h
Hebruary, declaring that the contract entered into with the defendant
Vydina by the plaintiff’s partner Ardesir Burjorji was without authority,

" was tantamount to a declaration that the defendant’s possession and use -

of the press had been throughout, or, at any rate, since 11th December
1886, wien he received plaintiff’s notice repudiating the sale to him, that
of a trespasser. . The eircumstance that the Court had refused to removeé
" the défendanst during the litigation and appoint a recéiver cannot afféct the
real character in.which he "was in possession which was the question
virtually "for determination in the.suit itself. However, by theorder

‘__.'ﬁ'JaLde' on the 28th . February . the. defendant, notwithstanding the
decree of 15th February, was authorised to remain in possession and not

to give delivery until the Rs. 30,000 which had been deposited by him in
Court should be repaid to him ; and, therefore, during such interval as
- might elapse befora bhe payment the defendant could nob be regarded as a
trespasser so far a§ his possession was concerned: This, of course,
would not of itself entitle the defendant [201] to use the press, and his using
would, therefore, be an act of trespass, unless it was done with the ezpress

or implied asgent of the plaintiff. It was contended for the. defendant =

that this agsent was to be implied from plaintiff's consenting to the parti- -
cular mode of assessing his damages provided by the decree, and also
by not asking for un order that Vydina should cease to work the press or’
express any disapproval of his doing so up to the very time of the fire,
‘As to this we agree with the Division Court that there is nothing in the ..

mere circumstance of daniages- being given after decres which could .

change the cba,ra.cter in whlch Vydma had been prevmusly Workmg the

. press.. ‘ .

But; the quesbxon lS, musb not bhe pla.mtnff by assentlng to his damages i
‘bemd agsessed in the way they. were, be déemed to have contemplated the
defendant’s continuing to work the press till delivery? It was necessary
that the defendant should eontintie to work the mill. Otherwise, as the.

- Judge of the Division Court-himself remarks, no damages would have been
recoverable by. the plaintiff after the decree; and the question'is, whether

* under these circumstances, and no sign hawng been made by the plaintiff

‘that he dissented from defendant’s working - of the press, and that, too, .
although he himself took no step to earry out the' decree until 15th March,

. is not his assent to be inferred ? - ThelJudge of the Division Court held
-+ that'it was pot to 'be inferred, prmclpally, ‘as it would appear, on the -

’jgrouhd that the plaintiff- had' alrea.dy protested against the workmg of the
‘Dbress by defenda,nt by his Tetter of 18th Februa,ry ‘and ‘that " that was =
'ta.s much as he wa.s bouud to do, 1f he was bound to do a.nythmg a.t o
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- all. " The letter of the 18th February was as . follows :—(His Lordship
. road the letter above set forth and. confinued) :—It is plain, therefore,

that the letter was written by the plaintiff’s solicitors on the supposition "

. that after the decision ,of tha 15th February had set. aside fthe sale to

the - defendant, the bplaintiff was ‘euntitled to immediate possession, -

whereas after the passing of the: decree - on -the = 28th 'Februa,ry the -
plaintiff was of course aware that. he.could not get possession until the
Rs. 80,000 were paid to the second defendant. ~ The circumstances were,
‘ bherefore, materlallv changed, and. the lebter of the 18th February cannot,
in* our opinion, be regarded as a protest  against the defendant’s
[202] working of the press after the decree of the 28th February. By
tbat decrse the defendant was to account for the profit he received from
_ the working of the press up to the payment of ‘the Re.. 30,000. It was
tupon this basis ‘that his damagss were assessed and .with his consent ;
—and although the lagt part of the decree directing that Vydina should
.retain possession until he was repaid the Rs. 30,000 is not by consent,
the plamtlﬁ' was aware that the defendant having the right to remain in
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possession was also contmumg to work -the press, and that the profif he -

made by so doing would by the decres-enure to his benefit if the defend-

ant’s appeal failed ; and he himself took no step to ca,rry oub hlS parh of .

the decree until the letl:er of 15th Ma.rch

" Doub-less the defanda.nb continued to work the press in hls own
‘interest trusting that his'appeal would be successful, but the reason-
“able conclusion 'to be drawn from the plaintiff’s not taking any active
steps by the application to the Court or otherwise to prevent the defend-
ant’s doing so, or even to show his disapproval of it—for, as we
_ha,ve pointed out, the letter of the. 18th ‘February cannot be regarded

in that light—is that he tacitly assented to - the working as being .

obviously for his own benefit. That it was with his approval derives

corroboration from the tone of his sollc1bors Jester of the 15th March.

(His Lordship read the letter above set forth, and continued :—) Thls
- letter shows that the plaintiff was anxious to continue the workmg,
order that the partonership might have the full benefit of the entire season,
and is scarcely consistent witir any other supposition than that when it
was written, the defendant was working the press with the plaintiff’s
tacit approval. It is also worthy of remaik, in the correspondence which
took place betweenthe solicitors immediately after the fire, the only ground

upon which it was sought to make the defendant liable was that the '

‘ ﬁre had been caused by his gross negligence and carelessness.

Upon the whole we think that the-maxim volenti non fit injuria-

~ applies to the circumstances of this case, and are unable to come to the
- conclusion that the plaintiff is entitled to freat the working of the press by
. the defendant after the decree of the 28th February as an act of trespass,
or to hold the defendant [208] liable for the consequences of-the fire
independently of the question of negligance: as to which we entirely

.agree-with the learned Judge of the D1v1smn Court that the ev1dence

does not support the charge.
. We must; therefore, reverse the decree of .the Division Court and
dismiss the plamt w1t;h costs on the plalnblﬂ throughout.

e o Decreere'versed

Attornevs for the a.ppella.nt o Messra Ardaszr Hormum and Dmsha,

Attorney for the respondent +—Mr. D.S. Garud.
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