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1888 - Mamlatdar’s Court under Bombay Act III of 1876, The Mamlatdar had
Mav. 3, found gome difficulty in egecuting the decree in.the manner contemplated .
— in the Act, as the village officers. had reported that there was no land
CRIMINAL ¢orregponding to the boundaries specified in the plaint, and that the parties
REVISION. were joint owners and in joint occupation of the land in a suit. The decree-
13 E‘iﬁs holder had sued for a cerfain specific portion of land, not for partition. .,
P92 395 Indeed, he could not have brought a suit for partition in the Mamlatdar’s
’ Court, nor could the - Mamlatdar have decreed partition. In the difficalty
"in which the Mamlatdar found himself, he asked for advice and instructions. -
from the Collector, who sent for the papers in the case and issuedan ..
order to the surveyor to execute the decree. That order was one which the
Collector had no authority to issue. He was not asked by fhe Mamlatdar
~to execube his decree. Indeed, the Mamlatdar would not legally have
asked him to do so. The surveyor acting under the Collector's orders
was not, therefore, discharging a public function, and the act of the accused
could not have been an offence against s. 186 of the Penal Code. Itis
argued by the Government Pleader that the surveyor was protected by the
first paragraph of s. 99 of the. Code, and that there was no right -
of private defence against any act.done by him in good faith under
. colour of his office. . But that was nob so; for the protection given by

that section to'a publie officer, who, acting in good faith under [171] -~

“colour of his. office, does an act not causing the apprehension of
death or grievous burt which may nof be strictly justifiable in law, does
pot extend fo, an  officer whose act is- altogether illegal.  Nor was the
surveyor protected by the second paragraph of 5. 99 ; for though he was
acting by the direction of the Collector, still the Cellector’s order was so
entirely ultra vires as to leave no room for the. operation of the section.
We must, therefore, . reverse. the conviction and- sentence - recorded-
againgt the accused, and direct. that the fine to which he has hbeen
sentenced be refunded. o C AP o

. " Qonviction and sentence reversed. -

13 B. 174=13 Ind, Jur. 304, -
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' Before Sir Charles Sargent, Kt., Chief Justice
- and Mr. Justice Scott. ..

‘MUNMOHANDAS JAIKISONDAS (dppellant) v. VizBAT (Bespondens).* =
C ..+ .. ;[14th September, 1888.1 . o R
Civil Procedure Code (dct XIV 0f1882),'s: 995—Purchaser of decree against estate of o
" deceased person by the legal represeniative of such ‘deceased person—Right of such

- purchaser. to participate .in proceeds realized in execution of decree, . s

" Hurgovandas Kuber was the holder of a decres in suit No. 657 of 1869 for
Rs. 69,467 against the firm of Hirji, Bhimji & Co., and in execution thereof he
attached a certain house belonging to the estate of one Hirji Dossa, deceased, who
had been a partuer in that firm. Vizbai, (the respondent), was the legal repre- -
gentative of Hirji Dossa. On the 9th November, 1886, Vizbai purchased the decree
" from Hurgovindas Kuber for Rs. 18,000, which sum she obtained for the
 purposeas a loan from Canji Parbut & Co.. As a security for this loan she gave
+ Canji Parbut & Co., & letter, dated the 9th November, 1836, whereby she agreed’
.. sto repay the loan out of the procesds of the sale of the house which had been. -
.. attached ir execution of the decree which she had purchased. - In the meantime

* Suit No. 8 of 1870 and Suit No, 6570 1869, ... . 1 -
S 114 ‘ '
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another deoree, viz., in sult No. 8 of 1870, had been obtained agzmet the firm of .

Hirji, Bhimji & Co,, and had been, prior to the 9th November, 1886, purchased -
by the appellant \Iunmohandas who had also, prior to the 9th November, 1886,
applied for execution. On the 6th Aptll 1887, the attached -house was sold by
the Sheriff, and realized Rs. 45,000. * On the 55h September, 1887, an order was

" made in.chambers that .the Sheriff should divide rateably the moneys in his -

hands in suit No. 657 of 1869 between Munmohandas and Vizbai. Munmohan-
das appealed, and contended that by the transaction between Vizbai and Hur-
govandas Kuber the decree in suit No. 657 of 1869 had been eztinguished as
against the estate of Hirji Dossa, and that the said transaction amounted, in
law and fact, [172] to a putcha.se, on behalf of the estate of Hirji Dossa, of tha
propsrties attached in the said suit, or the proceeds thereof.

Held, confirming the order appealed from, that Vizbai was. entltled to a rate-
able. proportlon of the moneys in question. She was only liable under the decree

1888
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‘held by the appellant Munmohandas as the representative of Hirji Dossa. 8o far .

as she might have had property of her own, not derived from Hu'Jl Dossa’s estate,

available for the purchase of Hurgovandas’ decree she stood in the same position

a8 & third party who might have purchased Hurgovandas’ share of the proceeds
before they were realized. The purchase of Hurgovandas’ share’ with her own

J money could not prejudice Munmohandas any more than if an entire stranger’
- had purchased. The fact that she borrowed the money and gave the share'as a
security to the lender, did not affect the question. If the money did not come’
from Hirji Dossa’s estate it could not matter whether it came directly from

from a source having no connection, directly or indirectly, with the estate indebted,
there is no distinction, in pnncxple, bekween the tepresentatlve of the mdebted
estate and a stranger. . : s Lo

APPEAL from an order made in chambers by Ba,yley, J., dmted

Vizbai’s pooket or from another person at her requést. If the money was derived .

the 5th September, 1887, dlrectmg that the Sheriff of Bombay should »

divide rateably the moneys in his hands in smt No. 6:—7 of 1869 between
the appellant and respondent. -

One Hirji Dossa died in Apr.l 1869 lea.vmg a cons1dera,ble amount
of property. He was a partner in the firm of Hirji, Bhimji & Co., and
“was the only partner possessed of property. After his death one Ma.kbal
filed a suit (No 657 of 1869) against .the firm of Hirji, Bhimji & Co.
(Hirji Dossa’s executor being a varby: defendant), -and on' the  28th
March, 1870, she ' obtained a decree for Rs. 69,467.. One Hurgovandas
Kuber subsequenfly bought ths -decree - from Makbai; and in execution

thereof he attached a cerbain house Whlch ha.d belonged to len'

.Dossa. . .

At that time the. legal representa.blve of le]l Dossa. was the res-
pondent Vizhai, who was the widow of Ruttonsey Hirji, the adopbed |
gon of Hirji Dossa. Vizbai -by agresment dated 95h November, 1886,
purchased the decres from Hurgova.ndas Kuberdas ; the agreement was
as follows :—

“To Vizbai, w1dow of Rutt;onsey me, the -son a.nd legal repre-_.

' sentatlve of Hirji Dossa. - IS

“In consideration of your having: thls da.y pa.ld me Rs 18 000 I
hereby underbake, as assignee of the dacree-holder herein, to recover from-
the Sheriff of Bombay or the High Court,- as the [173] case may be, but
on your behalf and for vour benefit and at your 'cost, the share coming fo
me in respect of the decree, interest and costs herein of the proceeds of
sale of the Chinch Bandar property or house (registered under Coliector’s
Nos. 6496 and 767 and ‘agsessed under No. 265) atfached in exzecution
herein by me, which may be realized at the'sale thereof by the Sheriff of
Bombay, and which sale is adverfised to take' place on the 10th day
of November, 1886. If you so desire I.will give you, or your nominee, a

full and irrevocable power of a.ttomey for all or any of ﬁhe above purposes

115



13 Bom. 174 ~ :INDIAN DE(CISIONS, NEW SERIES . [Vol. .

1888 : and generally for fully carrying oub this arrangement. - The share coming
8Ep. 14, to me under the sale of the said house undet this decree is understood to
-_— be the whole of the sum payable to me in respect of the whole of the
- ORIGINAL decree herein, interest and costs,—that is to say; the balance after first
- O1viL. deducting the rateabls proportion payable to the other decree-holders who -
.= ., bave applied for execubion of their decrees, and after deducting the costs
13 B. 1T1= ¢ yonlization. The sum pavable by me to you or recoverable by you as
13 Ind. Jur. o4, 0903 will be paid immediately on the same being paid over o me or
803. my attorneys. - It ig further understood between us that, save and except
" the said sum, of Rs. 18,000 (eighteen thousand) paid by you to me
as aforesaid, I am to bave no right, title or interest or any claim or
demand whatsoever against you or Ruttonsey Hirji or againgt you or his
estate whatevar or anywhere in respect of. thls decree or anything under
it or by virtue thereof. ,
* 1t is further understood that you will hold me ‘harmless in respect
~ of any claim which may be made by Makbai or the other decree-holders
who have applied for execution: to the said sum of Rs. 18,000 (eighteen
thousand) beyond that which may become due to her under the agreement
executed by me to the said Makbai and dated the lst day of May,

1886 '

“ Phig setblement Wlth you is WIhhouh prejudice to my right to recover
the ba.la.nce of the decree herein from the other defendants.

. 1 undertake to execupe a formal document or documents embodying
the a.bove arra.ngement and t'or the purpose of fully carrying out the
same.’

[174] Vlea.l was not possessed of Rs. 18,000 wherewith to purchase
the said decree. . She, however, obtained it from the firm of Canji Parbut

& Co a,nd as secunty for the Ioa.n she gave the following document :—

. : " *9th November, 1886
: “ Suit. No 657 of 1869 RO
To Messrs Cang PARBUT & Co. :

Genﬁlemen,—In consideration of your havmg advanced bo me’ bhe
sum of Rs. 18,000 (eighteen thousand} to enable me to purchase the
plaintif’s assignee’s right, title and interest in the realization so far as the
same extends to Hirji Dossa’s interest and a further sum of Rs. 3,000
received to meet some other payment, making in all Re. 21,000, I agres to .
cause the sum that shall be received by me or Hurgovandas Kuberdas, the )
plaintiff’s assignes, on my behalf, or a sufficient part thereof, to be paid to
you out of the net realization of sale of the house at Chinch Bandar attach- -
ed by the said Hurgovandas Kuberdas either direct from the said Hur-
govandas Kuberdas or the Shemff of Bomba.y Interest is to run at the
rate of 9 per cent. per annum.’ v !

In the ‘meantime another decree in suit No. 8 of 1870 had been
obtamed by one 'I,‘ha,kersey Gokuldas against the firm of Hirji, Bhimji & Co:

. This decree had: been, prior %o, the agreément of 9th November, 1886;
purchased by the a.ppella,nt Munmohandas, who, ab tbe da.he _of the sa.ld

:'

. agreemenb had also applied for execution, . = ¢
S The property attached, as above stated, was sold on the 6th Aprll
N 1887 by Hurgovandas Kuberdas on behalf of Vizbai as provided by the

agreement of 9th March, 1886, The sale realized Rs. 45,000.. - o

- On the 4th August, 1887, notice was issued, by the Prothonotarv of
hhe High Court under s. 295 of the Civil Procedure Code, (Act XIV of 1882);
at the instance of the appellant Munmohandas Jaikisondas, stating thag in
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execumon of a decree in sulb No. 657 of- 1869 the Sheriff had on ths 6th .

April, 1887, realized asssts to the amount of Rs. 45,000, and raquiring all

persons who prior to that date had apolied to the Court for exacution of

decrees for money against the said ‘judgment-dsbtor or who claimed to be

- {175] entitled to sharein such assets under s. 295 of the Civil Procedure

- Code to attend before the J udge in chambars (Bayley, J ) in supporﬁ of
their claims.

On the 5th Sentember, 1887 Bayley, J.; made an order that the

Sheriff gshould divide rateably the moneys in hlS handsg in suit No. 657 of -

1869 between the appellant Munmohandas and the respondent Vizbai.
From that order Munmohandas Jaikisondas appealed. ‘He-contended
that by the transaction between Vizbai and ‘Hurgovandas Kuberdas the

decree.in suit No. 657 of 1869 - had been extinguished as a.ga,mst‘. the

“estatie of Hirji Dossa, and that the said transaction amounted, in law a.nd_

{act, to a purchase on bshalf of the estate of Hirji Dossa of bhe propertues .

abtached in the said suit or the proceeds thereof. -
Latham (Advocate-General) a.nd Starlmg, for the anpellanh They

cited Helmore v. Smith(1). . . :
. Inverarity and Telang, for the respondent

JUDGMENT. = . |

SARGENT, C. J.—The question in this case arises upon the appllea.txon
of 8. 295 of the Civil Procedure Code \Act XIV of 1832) to the followmg
circumstances :—

‘.

Cerham property of the labe Hl!‘]l Dossa. ha.s been sold in execubion oE '

@ decree ; and the present claimants to share under the above section in’

1888
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the procqeds of the sale are the appellant, the decres-holder in suit No. 8 -
of 1870, and the respondent Vizbai, who is admittedly the legal represen-

tative of Hirji Dossa’s estabe, and whe-claims as the assignee from the -

decree-holder Hurgovandas in suit No. 657 of 1869 under an agresment
dated the 9th November, 1886. (His Lordshlp read the agreement above

get forth, ang conbmued) This aﬁreemenh is virtually an adjustment of'f
the decree. Ths effect of it, as a whole, is that the decree-holder ceased *
+0 have any beneficial interest in the dseree ; in other words, the decree is :

satisfied as between the decree-holder and Vizbai and is kept alive -

nominally for the purpose of securing to Vizbai Hurgova,ndas’ share in -
the proceeds of the sale. In that case there would ‘have been no- real -

diecree existent af the fime of bhe distribution, and Vizbai's clalm could
early not have bean allowed. oo

{1761But the agreement was not cerblﬁed to the Court as requu'ed by
8. 258 of the Civil Procedure Code (Act XIV of 1882), and is, therefore,

not one which can be recognised as an adjustment of the decree. This, -

however, would notf, we think, prevent the Court from taking notice of

the payment of Rs. 18,000 and the past consideration for such payment,

viz., the assignment of the share of the proceeds (see judgment in Hays -

' Abdm’» Rahiman v. Khoja Khaki Aruth (2)), and the Judge in chambers
could, therefore, we think properly order Hurgovandas to executs a power

 of attorney to Vizbai, to enable her to recover the share in the pro-
ceeds. Bub, however that may be, that order has not been appealed
aga.inst. . ' ' -

.The question for consideration, therefore, ia whether Hurgovandas

could aSSIgn h1s share to Vlzbau to the pre]udxce of the rights of the other

- 1)35 Ch, D1v.436 Lol T Car. .. @nB, 6(16)
. . 117
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attaching creditora to the-proceeds of ﬁhe sals. Assummg for a moment

that the Rs. 18,000 had come out of Hirji Dossa’s: estate it is plain, we
think, that Vizbai could not claim to withdraw any part of the proeeeds g
ORIGINAL required for the satisfaction of appellant’s decree.. Hurgovandas’ share in

such proceeds would, notwithstanding the assignment, remain part of the

estate of Hirji Dossa, having been purchased with his estate, and it would

.be entirely opposed to what was the obvious intention of the Legislature ;

in enacting s. 295 if Vizbai could, by-claiming to be the assignee of

- Hurgovandas’ share, withdraw a portion of the proceeds of the execution :
- proceedings. and so deprive the appella.nt of the frults of hxs effort to obtain

satlsfactlon of his decree.

However, in the present case it is alleged that Vizabai obtained the :
Rs. 18,000, as a loan, from one Canji Parbut on the security of Hur- .

govandes’ share so assigned to Vizbai. The actual agreement between
Vizbai and Canji Parbut has been produced for the first time at the hearing
of this appeal ; but as the correspondence shows that appellant knew that
Vizbai.said she had borrowed the Rs.:18,000 from Canji Parbut and he
made no effort to obtain inspection of if, although told by Vizbai that he

- might apply to Canji Parbut for that purpose as far back as June, 1887,

[177] and was not asked for it before the Judgein chumbers, we do not
think that any suspicion properly rests on the genuineness of the
document. The Judge in' chambers was nob asked to examine Vizbai or

e

Canji Parbut as to: whether the Rs.. 18,000 were raised solely on the .,

security of Hurgovandas’ share; and, lastly, Mr. Sayani stated that he

was ready -fo swear that it was executed, as alleged, on the 9th -

‘November,, 1886, the same day as that on which the agreement was

passed to. Vizbai by Hurgovandas. -We think, therefore, that we must

. accept the contents of that document as showing the source frond which

the Rs. 18,000 were obtained and the 'nature- of the secunty on Whlch
it was lent. ‘
- Now if is o be rema.rked a.nd this is lmpoﬂiant that Vizbai was only
liable for appellant’s deb as the representative of Hirji Dossa, and that |
so far as she might have had property of her own available for the
"purpose—not derived from Hirji Dossa’s estate—she stcod in the same |
_position as a third party who might have purchased Hurgovandas’ share’

' of the proceeds before ﬁhey were realized. The purcha.se of Hurgovandas®

share with her own money could not prejudice the appellant any more .
than if an entire stranger had purchased. . It would -be a matter of
speculstion in which she, as  well as any one else, might engage. Ganﬁ'
then, the. circumstance of her having borrowed the money for the. purpose”

"~ and given t}ge share’ in the percveeds as & security to the lender alter the
: questlon ?". 'Wa think -not. If the money did not come from Hirji‘

Dossa’s estate’ it eannot mattér whether it came directly from Vlzbms
pocket, of from .another person at her request.. The Courts, no doubt,
very properly -look with great suspicion on an arrangement of this.’

. nature; but if it is satisfied that the money was derived from a source

~ having no connection, dlrectly or indirectly, with the estate indebted, we
. think there isno distinetion, in principle, between the 'representative of
the ‘indebted estate and a stranger Wev musty therefore, conﬁrm the‘u

: Ot‘der with costs

_.v,-.-:: i Lol Appeal dzsmzssed

At(;orneys for the anpella.nl; —Messrs Tyab]z ‘and Dayabhaz ~
At.torneys ior the respondent :— Messrs. Payne, Gilbert,.and Sayamu
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