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1888 guardian ought not to be made use of to'such purposes. You shall not have
AUG; 15. my daughter, unless you do so and so, is to sell ‘children and matches” ;

- see also Osborne v. Williams (1) and :the cases collected under Scott v.
ORIGINAL 770y in White and Tudor’s Leading Cases in Equity, Vol. II, p. 120.

CiviL. I refuse the netltloner leave to sue as & pa.uper, and order her to pa.y
43 B. 126~ the costs. e SR o - _
48 Ind. Jur. * : . 13 B, 131-N=13 Ind. Jor, 267.N, - *

269. e T "; o . 'ORIGINAL CIVIL. ‘
e ‘ ’ " Beyore My, Justice Scott.

. - PITAMBER RATANSI (lent@ﬁ) ». JAGIIVAN HANSRAJ (Defendant) .
L [14th and 17th March, 1884.]

Caste—Re admzs%on to caste—Contmct to procure admission to caste—Contract made by
head of a caste in representative capacity not enforceable by him after he has ceased
to hold office—Marriage— Agreement to procure marriage in consideration of a money
-payment—Marriage brocage— Iilegal agreement—Public policy.

-[132) The defendant was the eldest of thres brothers whose mother on her

. marriage bad been put out of the Liovana caste for having married a man belong-~
.ing to a different caste. The defendant was anxious that he and his brothers

. .should be re-admitted to the caste ; and in 1864 he entered into an agreement
with the plaintiff, who was at that txme one of the setias of the caste, whereby
the laiter agreed to procure the admission of the defendant and his brothers and
get them married to girls belonging to the caste. In consideration for these
services the detendant was to pay the, plaintiff the sum of Rs. 5,000 which

. sum was to become due on the. marriage of the defendant’s youngest brother to

a girl of the caste, and to be expended in purchasing caste utensils, which were -

to be kept for the use of the caste. The plaintiff alleged that part of this money
had been already paid to him, and that on- the marriage of the defendaunt’s
youngest brother in 1880 he had demanded payment of the balance (viz Rs. 8,149)
which the defendant had not paid. He now sued to recover this balance. One
of the witnesses at the hearing was the sefia of the caste who had succeeded the
plaintiff in thas position. He stated that he and ol;het leaders of ‘the caste to
-whom he had spoken, disapproved of this suit.

- Held, that the suit was not maintainable. The agreement was made with the
" plaintiff as one of the heads of the caste. It was made with him in his represen-
tative, not in his personal, capacity, and the benefit of the agreement accrued,

- not to him, but to the caste. Lt was, therefore, for the caste to say whether they .
. wished to.enforce the agreement.’ ‘The plaintiff, however, had lost his position
as one of the -heads of the-caste in 1869, and was no longer the spokesman or the
_ representative of the caste. His successor had told the Court that the leaders
" of the caste disapproved, - as he did himself, ot this suxt Undet these circum-

. stances she suit was not maintainable. o

Held, also, that the contract 3sued on, in so far as it promisel a mouey p;iy-:
‘mens for. the negotiation of a marriage by a third party. was immoral and
contrary to public policy, .

; [F., 13 B. 126 &ppl., 17 M. 9= 3.M LJ 132 R., 22 B. 658 (661) H 1 C.L,J. 261]

SUIT to recover Rs, 3,149, the balance of & sum of Rs. 5,000 due under anm
agreement dated 3rd October, 1864

The plaintifi alieged that he was one of the heads or selias .of a section of the

: Lovana caste ; that the defendant’s mother, (Bai Velu), had originally been a member
~ . of this caste, but on her marna.ge ‘with the defendant’s father, who belonged to another
. pdaste, she had 'been out-casted; that the defendant was anxious that he and his
" younger brothers should be admltted into the caste, and had induced the plaintiff to use
h1s influence as setia for that purpose. “On the 8rd October, - 1864, an agreement, in.
writing, had been made between them, whereby it was arranged that the plaintiff
should procure the admission of the defendant and his brothers into the caste and

: ass:st m getting hhem mamed to members of the oaspe, a.nd tha.h the defendant should
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pay the pld.lutlﬁ Rs. 5,000, the said sum to be due on the marriage of the defendant’s
youngest brother (Lakhla) "with a girl of the Lovana caste. The plaintiff stated that
the defendant’s said brother Lakhia did marry a girl of the Lovana caste on the 26th
May, 1880, and that he (the plaintiff) had then demanded payment from the defendant
of the balance of the Rs. 5,000 due under the agreement, a :portion of the amount
having been already paid, but the defendant had not paid the same.

It appeared from the evidence that, subsequently tothe date of the above agree-
ment, disputes had arigsen in the caste. A suit was brought in the High Court
the result of which was thatin 1869 the plaintiff was removed from the position of
setia of the caste. The plaint was filed in July, 1882. Shortly afterwards the

defendant Jagjivan died, but the suit was continued against his represenmtlves..

Af the hearing the seliz then in the office, who had succeeded the plaintiff in
{133] that position, gave evidence, and stated that he and some of the leaders of the
caste to. whom he had spoken on the sub]ect disapproved of the pla,mmﬁ’s conduct in
bringing the present suit.

The material portions of the agreement sued on wers a8 follows —

“To Sha (Thakar) Pitamber Ratansi. Written by Jagjivan, the son of Lovani
(female) Bai Velu. To wit:—1I, iz the month of Fagan of Samwvat 1918 (March,
1862), made an agreement with you as follows :—Including my next younger brother
Moti and his next younger brother Lakhia we (are) three brothers and one sister named
Devbai, who is a widew : with them and with me you are to get caste-intercourse
established. And you are to get me married. And when I shall get my two brothers
married therein you are to renderas much assistance as may be required of you. For.
that I will pay you Rs. 5,000, namely, five thousand, including the undermentioned.
expenses. , Therefore I this day make and deliver this writing as follows :—These rupees
five thousand I and my heirs and representatives will truly pay to you and your heirs
and representatives. In the month of Fagan of Samvat 1918 (March, (1862}, I made
the said agreement with you. Thereafter you in the month of Chaifar of Samvat
1918 (april, 1862,) you who are the seliz of your section, and the shree sefias of
three other sections, named Sha {Thakar) Walji Madhavji and Sha (Thakar) Govind:
- Bbanji and Sha (Thaka.r) Nanji Kalanji, you, having agreed to pay to these three.
persons the moneys in respect of (their respective) vessel accounts, and havmg
kept them near (z.e., in their presence), admitted me. or wus into caste in my
books (i.e., you made an entry to that effect in my book), . For that you received
from me Rs. 851 as a fine for the caste. -And (you) wrote (in the caste book)
the particulars in regard thereto; and (you) wrote thersin that we should act accord-:
ing to the custom of the caste; a.nd you wrote that we ware tu remain in your section
oo From that day our caste-intercourse commenced with your four sections. But
tihere are five other sections in our caste. The caste-people and the sitias thereof did
not attend ; with them our caste-intercourse did not commence......And as to the other
five sections which ‘exist in.our caste, Bai Velu “was formerly married to a oaste-man
in one of those (sections) whose house was lefs (by her).” He has a few relations, among

whom there are two selias also. Should they or any caste-man instigate (any people)’
in the caste and cause them to raise an objection with refsrence to S8ha Hansraj, with-
whom our caste intercourse continues, you are always hereafter to use shifts in regard
. thereto as you have hitherto done. And unless some moneys for making (purchasing).
vessels be fixed and paid to the people of all those five sections, their ' caste-intercourse
cannot be established with us. Therefore scme castemen rvegard us oat of caste, in’

consequence of which I cannot get ;married......Further, you are to get me married,
within one yedr (that is) twelve monshs from this day. Thereafter I may get my second’
brother Moti married in that same year. And I have a third brother Lakhia, I may got
him married in that same year ; therein you ars to render as much assistance as may be’
required, or you are also to get Moti married within a year. And I have a third brother’
Lakhia; I may get him smarried when I may find it convenient. Therein you ars to’
render as much assistance as I may require. And youare to get me married and I am to
get [134] my two brothers married wita your requisite assistance (i.¢.), we three brothers,
if auve, are 50 be got married with three girls of my ciste-men, If youfixany sums of
money "and cause them to bo paid to the fathers of such three girls I will pay the same
out of the aforesaid sum fixed to be piid to you. And as to the sundry expenses which’
may ve tncurred for performmg vhe marriages of us three brothers and as to. the expenses
which'm»y’ bé incurred in*giving the (marriage) feasts, I will pay thé same (out of my
pocke!). : And so soon as my lass brother Liakhia or the last (surviving) brother shall,
have peen got married (ag to the payment of) your aforesaid rupees five thousand : —851"
which you have received as a fines for the caste and any moneys which may be paid to you
for the expenses of .any ujarni. (dinners) which may perhaps.bs required to: beglven here-
after, and any-moneys - which you-have caused to be paid by us to the fathers-in-law of
us, three brothers, for getting us three brothers married, all these being deducted, as
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to the net balance which may be found pa.ya.ble to you by me I will truly pay the
satne 'to you by instalments of Rs, 100, namely, one hundred rupees, each (to be paid
every month), And should I not pay you any such instalment of one hundred rupees,
and should two instalments for two months,be completed, then I will truly pay ab once
in full the whole residue of the money whlch may be due fo you.......When I shall pay
such money to you, you are to get. made as many copper and brass vessels as may
suffice for preparing the food for feasting all the nine sections of the caste and such iron

13 B. 126= (utensils) as may suffice for stirring up and serving the said food. But should the
13 Ind. Jur, D0O0EY thus to be paid by me prove short of the cost thereof, then you are to get made

.

2685.

/

a smaller number of vessels in proportion to the amount of the money that may be.
paxd by me. And as to such copper and brass vessels which you may thus get made,
you are o get the words ‘ Presented to Sha Ratansi Madhaviji'ssection by Bai Velu’s.
sons’ inscribed on such vesse]s, and you are tokeep the same. And when any caste-
man belongmg to any of the nine s3ctions of our caste may ask for them for using them
in preparing food, you are to lend them to him, And on the dianer being over you are
to take them back and keep them. ‘When any ciste man may ask for such vessels for. -
preparing food, you are o make no objection in regard thersto.” .

Jardine and Russell, for the defendant,—We deny that the pla.lntlﬁ fulfilled his
part or performed-any-services under the agreement. The admission to the caste and.
the marriage of the defendant’s brothers were effected independently of the plaintifl.
. The plaintiff earned nothing under the agreement. He had, in fact, wholly lost his
influence with the caste. Further we say the action is not mamtamable This is &
secret agreement made by a person-in a fiduciary position for his own benefit, or that
of his own section of the caste (Indian Contract Act, s. 23), The agreement is also
.opposed to public policy as an agreement to procure marriage. . ’

Kirkpatrick iand Dhairyawan, for the plaintifi.—Three facts are proved : 1st, that
the defendant and his brothers were out-casted ; 2nd, that the agreement was made
with the plaintiff to procure their - re- admxssmn 3td that the plaintiff did procure’
" their re-admission.. We submit that the agreement can be enforced. The fack
that the plaintiffi was to endeavour to get the defendant and his brothers married,
[138] does not make the agreement illegal. The basis of mamage and all the usages
connected with it in India are wholly different from those in Engla.nd I'he * public
pohcy » o which the English cases refer, is the public pOlloy which aims at maintain-

ing the English social system. The social system of India is not the same, and the -

decisions do not, therefore, apply. English publlc policy is not necessarily public policy
everywhere, The English doctrine as to marriage brooage would be altogether out of

_place in India—dJuggessur Chuckerbulty v. Panchcowrie Chuckerbutty (1) ; Bolton V.
Madden @. _

JUDGMENT S T

" 8cOTT J.—This is a suit of a very unusual cha.taoter. It is broughL for the
recovery of the balance of the sum of Rs. 5,000 which the plaintiff alleges to be due
" under an agreement made on fthe 3rd O:bober 1864, between him and the representa-

. tives of one Jagjivan Hansraj. Jagjivan was the eldest of three brothers whose mother

had béen put out of her caste, the Liovana caste, for misconduct. The re-admission of
the song, together with their marriage to.girls of the caste, was the subject-matter of

. the agreement. At the date of the agreement and down to 1869 the plaintiff was head of

one of the sections and manager of the whole caste. Previously to this agreement of
/1864, on which the present suit is brought,, there had been an earlier oral agreement of -

~'wwhich an abstract is found signed by the parties in the plaintifi’s books, dated the 12th-

April, 1862. This first agreement was made between Jagjivan, his father and his brothers,’

. and not only the plalnuﬁ on the other side but also the heads of three other seotions of

the caste. The dispute is expressly described as “a caste dispute,” and the family;is -

to be re-admitted on their giving a feast and making a present of caste vessels. :
This earlier agreement is recited in the main agreemen(‘. which, howevaer, is’ ma.de

with the plaintiff alone.. But it is made with him in his capacity as sstia, or head of

" his section of the caste, and also expressly in his capacity a: a manager of the whole

. caste property, whilst the money to be paid for re-admission is to. be expressly applied
fo: the purchase of vessels for the use of the caste. * Unless,” says the agreement,-
* some , moneys for making vessels be fixed and paid to the people of all those hve

: sectwns their caste-intercourse cannot be established.”’

Thls agreement, so far as it concerns re-admission into caste, is quite within the

~'law.. Ifind in Steele’s Law of Jaste, p. 149: “The caste may re-admit into caste

privileges the chlldren of excluded persons on the petition and an investigation into theit

- case; ” and p. 148 “Re-admission into caste generally depends more on the ability of

() 4W.R. 154, - G . (@) LB.9QB.55
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the party to pay ﬁne or provxde an expla.tory entertamment than the enormlty of the

offence.” .. But I have searched in vain in Steele, Colebrooke, West .and Biihler, Mayne,

Macnaughten, Strange, and Stokes’ translations of Hindu law books for any recognition
of, or even reference to, a system of what is called, in English legal phraseology,
“marriage brocage,”

It appears, from the recital of the second agreement, that the family had only -
obtamed up to that date, re-admission into four sections of the caste, and that
. the other five sections still refused them equality in caste privileges. The second
{136] agreement was, thersfore, made. By it Jagjivan bound himself to pay Rs 5,000
after deduction of (1) Rs, 851 already advanced by Jagjivan under the first agreement ;
(2) the expenses of caste dinners which might have to be given ; (3) money paid t.o
fathers-in-law for the marriage of the three brothers to their daughters. The balance
found due is to be paid to the plaintiff, who is to purchase with it caste utensils to be
held by his own section, but for the use of the whole caste. ~ After carefully considering
a1l the evidence I am of opinion. that the plaintiff did successfully. exert himself to
obtain the re-admission of Hansraj and his brothers-into the caste. It was sufficiently
proved. also, that the plaintiff was the go-between who brought about the marriages of

1888
AvG. 18

.ORIGINAL"

Owvin: . -

{3 B, 126=
18 Ind. Jur- .
288, .

two of the brothers with girls of the caste. Both facts are established even by the

" evidence for the defence. .

The questions really in doubt are, first, whether the action is maintainable in law,
and, secoedly, whether the defendants ha.va not a)ready paid the sum clalmed by the
dlsbursemems indicated by the agreement i [ .

Betore I discuss the points raised in'argument I w1ll consider sne whlch was' noﬁ
raised.at the heazring at all. This agreement was made socretly by the head of a caste, -
To reveal it, be said, would spoil the whole transaction. Yei the contract was made
in his capacity as manager, and the compensation for his services was expressly to be
devoted to r-aste purposes, The agreement was in greater part carried out in 1865. The
promised “moneys for making caste vessels” would be completely due as soon asthe third
brother was married. But this third marriage was delayed. It did not take place for
fourteen years. Meanwhile the plaintiff fell into disfaYour with his caste-brothren,

suspicion was thrown upon his management, and in 1869 he was e;ected from the post

by the High Court, Could he,after that dismissal,bring asuit on an agreementmade with
bim nominatim (see the recital) as holder of the office of manager, without the concur-
rence of his successor? The agreement was made with him in his representative, not his
private, capacity. The bevefit accrued, not. to him, but to the caste. It was for the

- oaste to say whether they wished to enforce its terms. The pla.mtnﬁ is vo longer their
spokesman, Before he had performed the agreement in its entirety ho had lost hig*
position as their representative. H)s successor alone could express their wishes. That
successor appeared and told the Court that those of the leaders of caste with whom he,
had spoken, disapproved, as he did himself, of this suit, Under these circumstances I
do not tbirk the suit maintainable, -

But I do not base my decisinn on this point alone There is another objection to '

the suit and one of more importance from a public point of view, . )

Was this contract, in so farasit promigsed money payment for the negotiation of

a marriage by a third party, immoral and contrary to publie policy ? . In Epgland
such a contract would not be enforced at law—ZKean v. Potter (1) ; Story’s. Equity

Jurisprudence, plac. 260-261. It would be held to be against public policy and
public interest as having a teudency to cause matrimony to .bs contracted as & -
mere matter of bargain ard sale, “a kidnapping into conjugal servitude,” as one -

of the -Judges expressed -‘it. It was contended that such an argument did not
apply- in-India. The asura form of marriage, which is legal among the lower
castes, is, no doubt, nothing more than the purshase of a wife from her [137] father-
by the husband. - As long as the custom of infant marriages is :maintained, mutual
affection and . choice cannot be the basis of marriage.' . But I do not think it follows
that ‘the English mle can . bave no raison d’elre in India. Although custom and
local Taw in this country may be defective in the matter of marriage, that is no good
reason why an additional evil should be engrafted upon them. I had no proof glven
me that “ marriage brocage ” is an established usage in India, I can find no recogm-
tion of it in the reports, I think it is immoral and against public policy, even in the
present state of matrimonial relations in India. ~Marriage brokers ghould fct be given
2 legal status such as would enable them to enforce their contracts by law. The tendency
of such a decjsion would be to still further degrade the position’of women and to
perpetuate the inequality of their relations with -the other sex. In my opinion, the

contract is void under s, 23 of the Contract Act, and to this I would add, as an addi- -

- tional authonty, the followmg passage from Narada : - And let the klug who desires

© (1) 3P, Wma, 76,
91
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4888 . prosperity repress sinful proceedings which are unauthorized by moral law # ; and the
ATG: 15 Hindu commentator quoted by Colebrooke defines ““sinful proceedings ” as ¢ acts not -
: productive of good.” Bee Colebrooke’s Digest, sloka 27, vol. I, p. 301, K
: It is not necessary “for me to decide the other legal questions which were raised at
ORIGINAI‘ ‘the hearing, nor is it necessary for me to go into the facts, My judgment is for the
. CIviL, defendants, with costs, although it ma.y be useful to add that the evidence clearly -

e shows that the amount clairzed, Rs. 8,149 of the claim,even if legal, ought to be reduced
13 B, 126 = by at least Rs. 2,200. ’ ’

13 Ind. Jur, .
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Before Mr, Justice Scott.

KARMATI RAHIMBHOY AND OTHERS (Plaintifis) v. RAEIMBHOY
HABIBHOY AND OTHERS (Dgfendants). * [27th July, 1888.]

Mmor—-Smt an behalf of minor—Compromise without sanction of Court— Right of minor
on atlaining majority to tmpeach decree-—Pracuce—Pracedure.

One Rahimbhoy Dharamsey as father and guardian of the present plaintiffs (K.,
I., and M.} filed this suit in 1870 to recover from the defendants, as executors ot
Khan Mahomed }abibbhoy, the arrears. of a monthly allowance which they
claimed under his will, By a decretal order, dated 6th November, 1871, the suit
‘was referred to the Commissioner to take accounts of the a.dmmlstra.tmn of the
estate by the defendants, Accounts were duly brought in by the defendants, and
objections and surcharges to these accounts were filed on behalf of the plamtxﬁs
in June, 1874. In November, 1875, Rahimbhoy Dharamsey died, and in April,
1876, his mother Kajbai, (grandmother of the infants), was a.ppomted guardian ad
litem of his infant children (the plaintiffs), The Commissioner made his report
in March, 1884, which was confirmed by the Court in 1885, The two elder children
{138] (K. and I .) attained their mojority and made no objection to the report,

" but M, the third plaintiff and the youngest of the thres brothers, on attaining his
ma]onty in December, 1887, at once instituted proceedings, nnd obtained a rula
calling on the defendants to show causelwhy the proceedings in the suit subse-
quens to August 1876, should not be set aside, and why be should not be atliberty
to proceed with the accounts filed in the office of the Commissioner, He alleged
that the inquiry before the Commissioner had not been conducted in the interest’
of the infants, but bad been improperly compromxsed by withdrawing objections
which had been lodged to the accounts brought in by the defendsnts, and that
this compromise had not been sanctioned by the Court.

Held, that there had been, in effect, a waiver of the infants’ claim under sn
agreement of withdrawal between the parties ; and that for such waiver and with-
drawal the Court’s sanction on behalf of the infants was necessary ; and that as
such sanction had not been obtained, the plaintiff would be entitled to impeach

-the deoree and re-open the accounts if he had proceeded in the proper manner by
an application for review or by an original suit, but that the present procedure
was wrong, and that the rule must be dxscha.rged. )

' [R.. 90 A. 870 (374); 23 B. 620 (622) ; 36 B. 77=13 Bom. L.R. 578 = 11 Ind. Cas. 568;
. 29 C. 785 (737)'27M 377=14 M.L.J. 159 ; 8 C.I..J, 119 (125) ; 10 C.L.J. 490 =
.13 C.W.N. 1197 (1210) 16 Ind. Qas. 548 ; 6 0.0. 175 (182) ; 37 P.R. 1903.1

" RULE taken ouh by the third pla\nblﬁ (Mu‘a.h Ra,hlmbhoy) calling -on
the defendants to show cause why the proceedings in this suit subsequent
to August, 1876, should 'not be:.set aside, and why ‘the said pla.mtlﬁ'

 Miralli Ra.hlmbhov should not be at liberty to_proceed with the a.ccounts
'Aﬁled in the office of the Commissioner for taking Accounts, &a. ,

) . This suit was originally filed. by one Rahimbhoy Dharamsey as fa.bher
B _and guardian of the' plainfiffs now. on the record, viz., Karmali, Ibrahim,

T R
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