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1888  -Spencer v. Spencer (1) shows the advantage of having an affirmativé deci- -
AvG. 13. sion about-outstanding debts fo prevent further litigation. I may add,:
. that the plaintiffs consented to .the award being remitted . when'
QRIGINAL My, Anderson’s client first proposed that this course should be taken. -The
CIVIL. latter expenses having been cansed by his contesting the validity of the
— award, I order that he pay his own and pla,mblffs costs. The other

13 B. 119,
defendanb to pay his own. :

~ Attorneys for the plaintiffs —\[essrs Bomamz and Hormusyz.
Attorneys for the defendants .—f-‘VIessrs. Hore, Conroy, and " Brown.

13 B. 126 =13 ind.: Jar, 265.
[126] ORIGINAL OIVIL.
' Befor: M. Justice Jardine.

DULARI (Petztzoner) . VALLABDAS PRAGII (Respondent) *
. . “[15th -August, -1888.)

Pauper—-Petmon for leave to sue as a pauper— Practice~— Applicant must show a good
. ‘cause of action—Civil Procedure Code {XIV of 1882),s. 407—Illegal aqreemmt

- —Agreement against public polwy——Guardmn and ward—Agreement for mrrriage

v by a guardian to give @ ward in mzrrmge on poyment of a sum of money. )

The plaintiff applied for leave to- sue as a pauper. * 8he stated as her cause of-
aotion that a young girl had been left in her charge and had been maintained
by her for a number of years ; that in January,. 1888, arrangements had been
made with a Bhatia to get t.hls girl married, and that she (the plaintiff) was to -
raceive Bs. 2,500 on the marriage ; that the defendant‘. had also agreed to pay her
(the plaintiff) Rs. 2,000 if she Would give the girl to him in marriags ; that:
before the marriage ceremony could be performed the defondant bad induced the:
"~ girl to quit the plaintifi’s honse for immoral purposes. She claimed Rs. 2,500 as-
damages, and prayed leave to sue as a pauper.

- Held, followmg Chatterpal Singh v. Raja Rom (2) tha,t the facts being clea.t‘..
‘and the law evident, the case might be finally dlsposed of on the plamtxﬁ’ ’
L application to sue as a pauper. B
-« - Held, also, that the alleged "agresment on which the sult was brought, was
lmmoral and against public policy, and that the action was not.maintainable.

{F., 20A 209 (301) R 22 B. 658 (661) ; 1 C.L.J. 261 (205) ;' 4Tod, Cas. 975= 91 -
- PUOLR, 1909 =181 P.W.R. 1909 ; D 16 B. 673 (674) ‘18 M. 83 (87) 1 ‘

- PETITION for leave to sue as pauper.. The case nowcame on for the
mvestlga.tlon of the petitioner’s alleged paupsrism.

" The petitioner in her petition claimed: to recoyer from the defendanf."
a3 sam-of Re. 2,500. She alleged that at Gokul, in Uprer India, a yvoung
girl, named ‘Laxmibai, had been made over tio ‘her by ' Liaxmibai’s mother
when she was dying. On the mother’s death the petitioner had taken the
girl'and had ever.since maintained her. -The following paragraphs of the
,pebltlon seb fortb the petitioner’s alleged cause of -action :— »

Y (4) That in the month of J anuary la.st;, arrangements had been ‘made

wu;h a reapectable Bhatia gentleman, to get the said girl married on pay- -
ment to your. petlbloner of Rs. 2,500, in cons1deratlon .of the expenses

R 'PauperPeﬁxnon, No. 20 of 1888. ;. -
Mav.&JT. 249, o o " (DT A,.66L:
. ™ .
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incurred by your petitioner in maintaining the said girl and supplying her
-with all necessaries. - That the respondent above named "had also agreed
with your peblmoner to [127] pay her Rs. 2,000 if your: ‘petitioner gave
the said girl in marriage to the said respondent wno is also a Bhatxa. by
caste.

] "(5) Tha.h subsequently the sald respondent used to come to your
petitioner’s house, and -before the marriage ceremony of the said -girl
could be performed he, the said respondent, induced - the said girl to quit
the house, and that the said glrl a.ctually did so, and has not yet returned

~to the house of your petitioner.”

“(7) That your petitioner is now informed that the sa.ld girl was
thus induced to lea.ve the place by the respondent with the intention of
havmg illieit mtercourse w1hhouu undergomg the neceseary ceremonies of
marriage. »

*“(8) 'That in consequence of the illegal conducb of the said respond-
ent your petitioner has suffered loss of Rs. 2,500, which she would have
received in consideration of her defraying maintenance and clothing charges
of the said girl with the intended husband.” . ‘

The following was the prayer of the petitioner:—

“(@) That your petmoner may- be allowed to prosecute thls sulﬁ
agamsh the respondent in forma pauperis.

. “(b) That the said respondent may be ordered to pay to your petl-
tioner Rs. 2,500 as damages for inducing the said girl to leave the house for
immoral purposes without performing bhe necessary ma.rrxage ceremomes

. The petitioner appeared in person.
" Dawar, for the respondent.

J UDGM“‘N"‘ , ;
JARDINE, J.—1I am satisfied, by: the ev1dence of the money- lender
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. Matapadan and his book, that the petifioner Dulari has this year pledged

with him the gold ornaments of the value of about Rs. 275 which he
produced, on which he advanced Rs. 260 to petitioner. I do not believe
her denial of these facts, Wisthout taking the other evidence which
Mr. Davar, for the respondent, was willing to give, I ﬁnd that Dulari . is
not aipauper,.and I refuse her leave to sue as such. . , .

Mr. Davar-has also argued that the application. should be re]ected
under s. 407, cl. (¢), of the Code of Civil Procedure, on the ground that

" petitioner’s allegamons do not show & [128] right to sue.. He relies on .,

the passage in the judgment of a Fuall Bench in Chatierpal Smgh v. Baja
Ram(1), which is as follows :-— ‘We cannot read these words of’s 407 as
b1nd1ng the Court’s. discretion to merely asoertammg whether ‘the right to
gue’ arose within its jurisdiction, but they have in our opinion a more
extended meaning, namely, that an applicant must make out that he has
& good subsisting cause of action, capable of enforcement in Court, and
calhng for an answer, a.nd not barred by the law of hmlbatxon or a.ny other.
law.”

I have frequently. followed thls 1ulmg in heanng pauper petltlons.
where the facts were clear and the, law evident ; where, therefore, no

injustice was' likely to occur from disposing-of the case in the inquiry

(1) 7 A. 661,
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under Chap: 26 of the Code. The Court is bound to exercise a measure’

of caution, because the pauper is often without the advantage of the aid
of ecounsel, and it is *evident that the summary mode of inquiry may in
cases of any compléxity lead fo important facts not baing elicited - or ex-r
plained, This practice of the Court has probably existed before I took my -
seat on this Bench, as it has been acquieseced in bv every counsel of expe-
rience. - In some matters, as noticed by Couch, C. J., in Imperial Banking
and Trading Company v. Pranjivandas (1) there is no duty on the Court
to. raise an issue; in others injustice would arise if the Judge decided
disputed matters of law or fact without fuller inquiry.

The question raised by Mr. Davar’s argument is whether a positive

rule of law precludes the petitioner from claiming the relief on the facts . '

alleged by her, which are‘tha following :—1In her plaint she states that
she brought up one Laxmi, an orphan girl of a different caste, from
infancy until her eleventh year at considerable expense, and that **inJunu- .
‘ary last, arrangements had been made with a respectable gentleman to get
the said girl married on payment to your petitioner of Rs. 2,500 in con-
sideration of the expenses incurred by your petitioner in maintaining the
said girl and supplying her with all necessaries, That the respondent

- had also agreed with your petitioner to pay her Rs. 2,000 if the petmoner ‘
:gave the said girl in marriage to the said respondent, [129] who is also a

Bhatia by caste.”” She then alleges that the respondent induced the girl to
leave her, though he has not married her, and that *' in consequence of

$his illegal conduct of the said respondent your petitioner has suffered loss.

of Rs. 2,500 which she would have received in consideration of her defray-
ing maintenance and clothmg charges' of the said girl with the intended
husband.” Her prayer is that the respondent may be oxdered to pay her

"Rs. 2,500 ag damages for inducing the girl to leave the house for immoral :

purposes without. pei"formmg the necessary marriage. Petitioner does not
al]ege that the respondent has put ‘ner to any expense, :

o

At her examination she said: “ I claim to recover Rs. 2,500 from
respondent, because -he agreed to pay that for the girl, whom I had
brought up from infaney, only for my giving her in marriage. He has
taken her away without giving me money.” When I asked her what
she had lost, petitioner replied that she had spent Rs. 10,000 in bringing
up the girl. 'She dema.nds Rs. 2,600 as a reward for giving her in marri-’%
age. .

I may here observe that the claim is not one for damages for loss of
gervice in consequences of seduction or abduction, and I need not consider
the question on -which the learned Judges differed. in Ram Lal v. Tula

) Ram CQ) whet;her a suit-of that naware would lie.

“ The ba.rgaxn alleged I ta.ke to be one for pavment of. monev to a guar:
dla,n in consideration of giving a girl in marriage. In' Ram Chand Sen v.
Audaito Sen (3), Garth, C. J., said he was disposed to hold that such con-
tracts are so far void asto be ineavable of being enforced by the rules of
equlby and good conscience, and inclined to the English rule, which makes

E marrlage ‘brocage contracts 1llega1 Beverley, J., expressed a different

opinion. At the first hearingl drew Mr. Davar's attentlon to this case, and he

. - has sincebrought to notice the judgment of my brother Seott, J., in Pitamber
: Ratansz V. Jag]nan Hansrag (4) dellvered on the 24th Ma.rcb 1884 Whlch

(1y2 B.C.HR.258 (266),  ~ * = C (@4 A 9T T
- (8) 10 C. 1054, S ~ (4) Ses mfm. 13 B. 131
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deals fully with the point, and ought, therefore, in the extreme paueity of
decisions, to have {180] been reported. The following passage shows the
view that Scott, J., took of a transaction very like that on which petitioner
bases her claim :—'' Was. this contra.cb. in so far ag it promised money
payment for the negotmtlon of a marriage by a third . party, immoral and
confirary tio pitblic poliey ? In Englard such a contract -would not be en-
" forced at law-—Kean v. Potter (1). It would be held to be against public
policy and public interest, as having a tendency fo cause matrimony, to ba
contracted as a mere matter of bargain and sale, ‘a kidnapping into conjugnal
- gervitude,” as ope of the J udges expressed it. It was contended thab
such an agreement dld not apply in India. The asura form of marriage,
which is legal among "the lower castes, is, no doub$, nothing more than
the purchase of a wife from her father by the husband. As long as the
custom of infant marriages is maintained, mutual affection and choice
cannot be the basis of marringe. -Bub I do not think it follows that the
English role can have no raison deire in-India. Although custom
and local law in this country . may be defective in the matbter of marriage,
that is no good reason why an addltlonal evil should be engrafted upon
“them. I had no proof given me that * marrlage brocage’ is an-established
usage in India. I can find no recognition of it in the reports. I think if

is immoral and against public policy even in the presenf state of matri- -
monial relations in India. Marriage brokers should nof be given a legal /

status such as would enable them to enforce their contracts by law. ~ The
tendency of such a decision would be to still further degrads the position

of women-and to perpetuate the inequality of their relations with the other -

sex. In my opinion the contract is void, under s. 23 of the Contract Act,
and to this I would add, as an additional authority, the following passage
from Narada :—'And let the king who desires prosperity repress sinful
proceedings which are unauthorized by moralv law,” and the Hindu commen-
tator quoted by Colebrooke defines * sinful proceedings® as ‘acts nob
produative of good.” See Colebrooke’s Digest. sloka 27, Vol. 11, p. 801,”
Mr. Davar relies ou the above decision as authority for treaf-
ing' the present claim as based on an agreemant opposed tc public
[131] policy, and thus void under s. 23 of the Indian Contract Act. I am
of oplnxon that the present case cannot be distinguished in prineiple, and

S,
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- 1 eoncur in the reasoning of the ahove passage, and think that . T ought to 3
follow it in this matter, it heing'a clear decision of this poinb, and .hold

thab the petitioner’s allegations do not show-a right fo sue.’ ,
“Tne conmderatlons on which the case:of the Duke of Hamzltonv.

Lord Mohun (2) was decided by Lord Chancellor Cowper appear to ‘

me pecuha,rly applicable in the present matter between guardla.n and
ward, viz., that the case of a mother or guardian msxstmg upon gain
for consentmg to a marriage, must be a much more frequent mischief,

and in all probability oftener happen, than an agreemenh of this nabure -

with a third person ; that it was most nafural in this cage to ' treat with

the guardian ; and to tolerate such an agreement, would be paving a way’

to guardians to sell infants under their wardsblp The:rule and the reason

for it are stated in similar .terms in Fonblanque’s Treatise of Equity;
Vol. I, p. 260, (5th ed.). “ So wheraver a mother or father, or guar-

dian, insist upona private gain, or secutity for it, and obtaing it of the.

intended husband, ib ghall be set agide; for _thg_p)wer‘of_”a_pa-re,n,h or -

(1) 8 P. Will. 76; Story’s Eqult.y J unspmdence, plac. 260-261.
(2) 1P. Will 118, 120. ‘

8T
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1888 guardian ought not to be made use of to'such purposes. You shall not have
AUG; 15. my daughter, unless you do so and so, is to sell ‘children and matches” ;

- see also Osborne v. Williams (1) and :the cases collected under Scott v.
ORIGINAL 770y in White and Tudor’s Leading Cases in Equity, Vol. II, p. 120.

CiviL. I refuse the netltloner leave to sue as & pa.uper, and order her to pa.y
43 B. 126~ the costs. e SR o - _
48 Ind. Jur. * : . 13 B, 131-N=13 Ind. Jor, 267.N, - *

269. e T "; o . 'ORIGINAL CIVIL. ‘
e ‘ ’ " Beyore My, Justice Scott.

. - PITAMBER RATANSI (lent@ﬁ) ». JAGIIVAN HANSRAJ (Defendant) .
L [14th and 17th March, 1884.]

Caste—Re admzs%on to caste—Contmct to procure admission to caste—Contract made by
head of a caste in representative capacity not enforceable by him after he has ceased
to hold office—Marriage— Agreement to procure marriage in consideration of a money
-payment—Marriage brocage— Iilegal agreement—Public policy.

-[132) The defendant was the eldest of thres brothers whose mother on her

. marriage bad been put out of the Liovana caste for having married a man belong-~
.ing to a different caste. The defendant was anxious that he and his brothers

. .should be re-admitted to the caste ; and in 1864 he entered into an agreement
with the plaintiff, who was at that txme one of the setias of the caste, whereby
the laiter agreed to procure the admission of the defendant and his brothers and
get them married to girls belonging to the caste. In consideration for these
services the detendant was to pay the, plaintiff the sum of Rs. 5,000 which

. sum was to become due on the. marriage of the defendant’s youngest brother to

a girl of the caste, and to be expended in purchasing caste utensils, which were -

to be kept for the use of the caste. The plaintiff alleged that part of this money
had been already paid to him, and that on- the marriage of the defendaunt’s
youngest brother in 1880 he had demanded payment of the balance (viz Rs. 8,149)
which the defendant had not paid. He now sued to recover this balance. One
of the witnesses at the hearing was the sefia of the caste who had succeeded the
plaintiff in thas position. He stated that he and ol;het leaders of ‘the caste to
-whom he had spoken, disapproved of this suit.

- Held, that the suit was not maintainable. The agreement was made with the
" plaintiff as one of the heads of the caste. It was made with him in his represen-
tative, not in his personal, capacity, and the benefit of the agreement accrued,

- not to him, but to the caste. Lt was, therefore, for the caste to say whether they .
. wished to.enforce the agreement.’ ‘The plaintiff, however, had lost his position
as one of the -heads of the-caste in 1869, and was no longer the spokesman or the
_ representative of the caste. His successor had told the Court that the leaders
" of the caste disapproved, - as he did himself, ot this suxt Undet these circum-

. stances she suit was not maintainable. o

Held, also, that the contract 3sued on, in so far as it promisel a mouey p;iy-:
‘mens for. the negotiation of a marriage by a third party. was immoral and
contrary to public policy, .

; [F., 13 B. 126 &ppl., 17 M. 9= 3.M LJ 132 R., 22 B. 658 (661) H 1 C.L,J. 261]

SUIT to recover Rs, 3,149, the balance of & sum of Rs. 5,000 due under anm
agreement dated 3rd October, 1864

The plaintifi alieged that he was one of the heads or selias .of a section of the

: Lovana caste ; that the defendant’s mother, (Bai Velu), had originally been a member
~ . of this caste, but on her marna.ge ‘with the defendant’s father, who belonged to another
. pdaste, she had 'been out-casted; that the defendant was anxious that he and his
" younger brothers should be admltted into the caste, and had induced the plaintiff to use
h1s influence as setia for that purpose. “On the 8rd October, - 1864, an agreement, in.
writing, had been made between them, whereby it was arranged that the plaintiff
should procure the admission of the defendant and his brothers into the caste and

: ass:st m getting hhem mamed to members of the oaspe, a.nd tha.h the defendant should

e
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