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in dealing with the causes for which a non-suit may be set aside,
quotes the words * in any case of mistake, surprise or accident ” as * large
enough to embrace every contingency o which the failure may be
attributed which reasonably entitles the plaintiff to have the validity of his
demand effectually tried.,” I will put the question, whethsr there is any
ground for relief on account of surprise or accident, which were the grounds
of relief in two casesin the reports, viz.,, Rowley v. Carter(1) and
Attorney-General v. Fellows (2). 1 think not. The applicant was not
taken unawares. What happened was due to his own rashness, (Story’s
Equity Jurisprudence, 5. 250, note). . No accident intervened such as a
sudden event, or illness, or stoppage of means of communication. The
applicant was under no compulsion to leave the Court-house : nor was his
absence due to any weighty cause, as in Hale v. Lewis (3), where the
affidavit states that the plaintiff’s solicitor was compelled, on the day
upon which the cause came  on to be heard, to attend at the trial of an
indictment involving the life of a person. I am of opinion that in leaving
the Court-bouse[15] as he did, the applicant accepted the risk of the case’
being ealled on in his absence, that he was not ‘' prevented ” from appear-
ing when the suit was called on for hearing, and that he was absent by
his own act. I therefore refuse to make an order to set aside the dismiss-
al of his suit. - : i : , _
Application refused.
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Before Mr. Justice Scott.
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' NUSSERVANJI JEHANGIR KHAMBATA (Plaintiff) v. VOLRART
BROTHERS {Defendants).® . [26th and 27th July, 1888.] ’

* Contract to deliver—Suit for non-delivery— Agreement exempting from liadilily in case of
~ loss of carrying ship— Necessity for declaring name of carrywng ship fo purchaser— .
-Loss of ship, what is a—July—August shipment, what amounts to. .

The defendants agreed to sell to the plaintiff 500 tons of coal per steamer July-
August shipment. The last clause of the agreement was as follows i — “In the

. event of the ship being lost, this contract to be null and void.” The coal was put
- on board the S. 8. Rubens by the defendants at Sunderland on the 80th and 81sk
August. On the 1st September the Rubens was sunk by collision in dock, and
remained at the bottom in twenty-three feet of water for sixteen hours, when she
was raised and her cargo discharged. -The coal was pronounced unfit for a voy-
age to Bormbay. Extensive repairs to the ship were found necessary, and she
- 'was useless untill the 6th Ootober. The plaintiff sued for damages for non-deli--
‘very of the coal. The defendants relied on the last clause of the agreement as.

_ exempting them from liability. ‘ ’ : -
Held, that the defendants were nob liable. The Rubens was lost for the
purpose for which she was required under the contract, viz., for a voyage in.
tulfilment of a July-August shipment, and the defendants, having proved

- that the coal had been duly shipped on board the vessel so lost, were exempt’
-« -under the last clause of the agreement from liability for non-delivery. . . - ..
It was argued that until the name of the carrying ship was. declared to the
- plaintiff as purchaser neither the ship uor the coal was assigned to the contract, -

~and therefore the loss could not be within the contract,. . A

>
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Held, that if such a condition was intended it should have been expressed.
The appropriation of certain goods to the contract by the vendors (the defend-
ants), the placing them on board the Rubens, and doing all in their pewer to

" despatch them to Bombay in fulfilment of the contract, were enough to entitle
them to the protectwn of the last c]ause of the agreement :

[F 22 B, ]89 (195).3

I 6] SUIT for damages for non-delivery of coal.

The plaint stated that by two separate agreements in writing, date&
respectively the 28rd and 27th June, 1887, the defendants agreed to sell
to the plaintiff 400 tons and 100 tons of coal respectively, ten per cent.
more or less, ab the rate of Rs. 16-14-0 per ton. The said coal was to be per
steamer July-August shipment via canal and of the description known as
South Hufton Double-screened Smithy Nuts, and to be delivered - into
.purchaser’s boats alongside. The plaintiff alleged that the defendants had

- failed to deliver the said coal whereby he had suffersd damage to the cxtent
‘of Rs. 2,700-14-11, which he sought to recover in this suib.

The two contracts were in precisely ‘the same form. The contract of

the 23rd June was as follows :—- .

« Bombay, 93rd June, 1887.
“ Coal contract.

“The undersigned have this day sold to Messrs. Nuséerva.njl & Co., a
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quantity of coal per steamer July-August shipment via canal amountmg _

‘to 400 tons, ten per cent more or less.
*“The coal to be of the description known as South Hutton Double-

screenéd Smithy Nuts, aad to be delivered lnto purcha.ser s boats alon631de v

at Rs 16-14 per ton.

“ Delivery tio be taken af; a rafe not less than 100 tonq per diem.

“ Al condltlons in the charter party as to demurrage, ‘&c., to be
bmdmg on the purchaser. : .
' * Terms office . cash before dehvery or if buyers reaulre to land the

" coal ih charge of seller’'s mukadam, buyers paying landing, ground-rent,

watching and interest at 9 per cent. per annum from final date of discharge
and exfra two annas per ton for the seller’'s mukadam for gua,rantee and
one rupee deposit on the arrival of the steamer.
) ‘ Should the purchaser fail to take delivery within one day of recsipt
of notice that the ship.is ready to digcharge, it shall be optional with the
vendors to resell from alongside or land and afterwards resell the said
coal, after giving one clear day’s notice [17} of their intention to do so; and
the purchaser bereby holds himself, his heirg, representatives, or execusors,
responsxble, and oblige himself or them to forfeit any advantage or to make
good any logs or difference that may arise through such resale.

" Should the vessel put back or puf into any port through stress of
weather or any. other cause, the terms of thls contract- sha.ll not be

' pre]udlced thereby. :

* In the event of the ship being lost, this contract to be null-and vozd ”

The defendants in their written sbatement admitted the making of the
agreements as alleged in the plaint, and stated that in fulfilment thereof
they had caused the coals to be shipped on board the S.S. Rubens in
Auﬁust; 1887, and on the 3rd Septembet, 1887, by letter. of that date gave
bhe plaintiff notice thereof. '+

They further alleged that on the evening of the same day, viz., 3rd
September 1887, they received a lej:ter from their Liondon agency mformmg

ar ; :
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them that the sald S. S Rubens with the said coal on board had been
sunk,

It appeared that on the lst %epbember the Rubens was sunk by
collision in dock at Sunderland, and remained at the bottom in twenty-
three feet of water for sixteen hours when she was raised and her ecargo
discharged. The coal was pronounced unfit for a voyage to Bombay.
Extensive repairs were found necessary for the ship, and she was useless
until the 68h Octobor. " The defendants contended that the ship was lost,
and that under the last clause of the agreement they were discharged

“{rom their obligation to the plaintiff.

: Jardine and Russell; for the plaintiff.— They cited the Contract Act
IX of 1872, s. 83, and 8. 56 ; Alexander v. Vanderzee (1) ; Benjamin on

- Sales (3rd ed.), p. 281 ; 4tkinson v. Bell (2) ; Taylor v. Caldwell (3).

Latham (Advocate General) and Anderson, for the defendants. They

-cited Benjamin on Sales (8rd ed., p. 560—568 ; Busk v. Spence (4);

Graves v. Legg (5) ; Bowes v. Shand (6) ; Contract Act [18] IX of 1872,
8. 56; Cossman v. West (7) i Calcutta. and Burmah Steam Navigation

Go . DeMattos (B) Sutherlomd v. Prat (9) ; szth v. Myers (10)

J UDGMENT
scorr,

‘entered into two ‘contracts to supply the plaintiff, a coal merchant in
‘Bombay, with 500 tons of coal in lots of 400 and 100 tons respectively.

The contraets were in writing, and their terms were identical. The coal

‘was to be “*South Hutton Double screened Smithy Nuts,” at Rs. 16-14-0
per ton, and the delivery, was tobe * per steamer July-August shipment -

into purchaser’s boats alongside.” The last clause of the contract runs as

follows :—"* In the event of the ship being lost, this contract to be null

and void.” From the evidence of Mr. Ward, of Messrs. Killick, Nizon &

* Co., this is the ordinary form used in Bombay for coal shipment contracts.

The vendor undertakes to deliver the goods in the ordinary course of

- navigation, but protects himself from any obligation to deliver if that

ordinary course is mterrupted by the loss of the ship on which he has put
the goods. .

" A commission was issued at the instanee of the defendants, and the
evidence taken at Sunderland proves tha.t 1,032 tonsg of coal of the quality
stipulated was put on board the 8. 8.° Rubens " on the 30th and 31st

.August ; that a bill of lading given for the 1,032 tons included 500 tons
‘purchagsed by the defendants’ house in England for the purpose cf fulfilling
“this contract ; and thatthe S. 8. ** Rubens” was charfiered for Bombay fo

carry this co(.l On the 1st September the “ Rubens” was sunk by

~ collision in dock at Sunderland, and remained at the bottom in 23 feet of .

water for 16 hours, when she was raised and her cargo discharged.
Extensive repairs were found necessary, arid she was useless till the 6th
October. On the 3rd September, before the defendants became aware of

'this disaster, the plaintiff wrote asking the name of the ship by which the
" .conl was to arrive. The. defendants gave the name ‘* Rubens, >’ but said
‘they Would not guarantee that name until the telegram giving it was

{1y L.R. 7 C. P."530. - {2) 8 B. C. 277, ’ (38) 3 B. &8, 826
{4) 4 Camp. 329. (5) 9 Exch. 709 ; 23 L, J. Ex, 228. -
. (6) L.R. 2 App. Oas, 455.  (7) L.R. 18, App "Oas. 160, .
©(8) 32 L. 3. Q. B. 322-385, . (9) 11 M & VV. 296.

' (10) L. B, 5 Q. B. 129= L.R.7Q 3. 130..
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confirmed by letter. That telegram is a most important piece of evidence
in the case. [19] It was received by the defendants on the 30th August in
cvyphar, and when interprated it informed them that *“ the two contracts
for 500 tons South Huttor Smithy Nut coals ware shipped per S.S.

Rubens.” The evidence on the commission confirmed this telegram. Thus
the vendor had put on board a certain vessel, .before the end of Auguss,
certain spacific goods for the performance of these two contracts. But
the plaintiff refused to consider the contract. null and void under these
circumsbances, although the ship was sunk, Qn the 8th. September he
‘offered in Bombay 6o receive the damaged coal. That offer would reach;
England about the 25th, But on the 26th the coal at Sunderland was
surveyed and pronounced unfit for a voyage to Bombay on account of ifs
damp condition, and the surveyor further said he must have held this
opinion had he surveved the coal immediately after that accident, as the
coal which had been under water any length of time must be wet and.
conssquently unfit for a long voyage. Such are the material facts. The
defendants claimed under the last clause of the contract to be discharged
from their obligations by the sinking of the ship. . The plaintiff says the
case is not within the last clanse, and has brought this suit for damages.
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It was first argued that there was no July-August shipment within: -

the meaning of the contract. But, I think, this conteuntion fails. Bowes-
v. Shand (1) decides that such a confract is satisfied (I use the words of.
Lord Blackburn, p. 481) * where (in -a contracs for March shipment) a;
parcel of goods is begun to be pubt on board, so that the shipping is.
entirely completed before the 31st of March, there can be no doubt that
this is a March shipment.” It is sufficient, as Mr. Benjamin says ia his;
work on Sales (4th ed.), p. 568, ““ that the goods shall be placed on board -
ship during the time specified.” The defendants, therefore, performed,
their contract .as regards July-August shipment. They also performed.
their contract as regards thé quantity and quality of coal to be shipped. -

- The next guestion to, be couvsidered is whether—supposing the ship

was lost—the case comes within the last elause, - It was argued that
until the ship was declared to the purchaser, that [20] clause- did not:
eome into force. The first answer to that argument is that the parties’
" made their own agreement by which they provided in express terms that’
upon the happening of a certain event—fto wit, the loss of the ship—the-
contract is determined and is discharged. There is no clause fo the effect
that the name of the ship must be declared to the purchaser. The plain
meaning of the contract is that-the agreement is at ‘an end if the ship
" carrying: the goods islost. The burden of prooi lies on the defendants
to show that the ‘ Rubens’” was the ship carrying the goods. But on

satisfactory evidence of that fact I think the last clause applies. If the .

parties had not intended the condition contained in the last clause to.
opérate in the caseof the non-declaration of the ship they would have
made that an express condition. Such wag done by the parties in the two:
cases of Busk v. Spence (2) and Graves v. Legg (3), and an express stipula-
tion that =~ as soon as the seller knows the name of the vessel be is
bound to mention it to the buyer was held a condition precedent. DBut
I ﬁnd no such stipulation in the present. agreement No doubt the coal.
wag bought for the purpose of resellmg it in the course of the plaintifi’s

business, and if .it was to be sold in large quantites before arrival, it

might be necessary to have the name of the vessel. But, as Mr. Ward’s

(1) 2 Ap. Ga, 455, (2) 4 Camp. 329. (3) 9 Exch 709=23 L. J, Bx. 228.
13 '
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evidence shows, that difficulty is met by the practice, in the trade, of
obtaining the name as soon as the period of shipment is past. Still
such a practice does not create a legal obligation to declare, as long as
such an obligation is not made a term of the contract. It was argued
that until declaration of the ship to the purchaser neither the ship nor the
coal was assigned to the contract, and, therefore, the loss could rnot be
within the contract.- I sannot follow that argument. If such a condition
was required it should have been expressed, as in Busk v. Spence. It
seems to me that the appropriation of certain goods to the contract by the

vendors, the placing them on board the “ Rubens,” and doing all that lay in ...

their power to despatch them to Bombay in fulfilment of the contracs, was

enough to entitle them to the protection of the last clause.

[24] To sum up my opinion, the defendant, in order to entitle him fo
the benefit of the “loss " clause, was bound o prove (a) that he had put on
board a certain ghip ehartered for Bombay before the 1st September 500
tons of the coal specified for delivery to the plaintiff; and (5) that the ship
was lost. I do nob think it wasthe intention of the parties, so far as that

_ intention may’'be gathered from the written terms to which they agreed,

that the defendant was also bound to prove that he declared the name of
the ship to the plaintiff. I believe that if in this case the defendants had
bought other coal and shipped it iri another ship the plaintiff would have
ab once, if the coal market had gone down, taken shelter under the terms
and repudiated the consignment.© When parties put their contracts into

_ writing, they must be held bound to the terms agreed upon.

- It was also agreed that the accident which oceurred did not amount
to a “logs.” I think the word must be taken in its ordinary sense, and
not in the technieal sense in which it is used by the underwriters. That
being so, the evidence of Mr. Pharson on commission ‘is conclusive. e
says the ship had a hole knocked on her side big enough for a man to walk
in, and that she was useless and remained useless until the 7th October. 1
think that must be held to be a loss, in the sense that she was lost for the -
purpose required—that is, for a voyage in fulfilment of July-August ship-
ments. It was contended that the defendants ought to have found other

coal and another ship. But I think they were released from any such -

obligation by the terms of the contract My judgment is for the defend-
ants with costs. , , ' : : . .

Judgment Jor defendants.

. Attornes‘rs’fdr'the pla;iuﬁiﬁ' :—-.Messvr'ss.vHore, Conroy, and Brown. ,
.. Attorneys for the defendants :—Messrs. Payne, Gilbert, and Sayani.
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