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IN RE THE BoMBAY ELECTRICAL COMPANY, LIMITED, —
- NUSSERVANJI DADABHOY KATRUCK’S CASE. ' 13B. 1,
[7th July, 1888.] C

Company——Dwector—Quahﬁcatwn—Quahﬁcatwn shares not paid for by Director, but
transferred to him by o third person—Agreement to take shares—Indian Oompames
Act V1 of 1882, s. 456—Signing duplicate memorandum of associalion after regis-
tration of company—Eﬁect of such szgnatme only equwalent to a praposal to take’
shares—dcceptance.

Shares taken as a quahﬁcatlon fot a directorship of a company need nof be
taken from the company.” It is enough if they are taken in open market or
from a friend within a reasonable time after acceptance of the office. They need .
not be shares for which the qualifying director has paid.

4., after the Bombay Eleotrical Company had been registered, signed a duplicate -
memorandum of association for five shares. Hé subsequently acted as director -
of the company, being qualified to act as such by procuring from a member of
the company five fully paid up shares. The shares for which he subscribed were -
never allotted tb him, nor was he reglsbered a$ holder of them. The company
went into liquidation,

Held, that A was not liable in respect of the five shares for which he sub-
scribed: A person signing a duplicate memorandum of association is not bound -
as one who has signed the original memorandum, although such duplicate is
signed after the company has been reglstered Such a’ signature cannot be
binding, because it does not amount to a signing of the memorandum itself, and
does not satisfy the requirements of 8. 45.of the Indian Companies’ Act VI of
1882. It does not create the positive agregment which the law bas: made the
necessary consequence of the signature of the real memorandum before registra-
tion. It onlyamounts to a-proposal to take shares. - Butin the present case
there had been no acceptance by the company of the proposal. There had been
no allotment and no placing on the register, Acceptance could not be legally
inferred from the [2] ciroumstances of the case; A’sliability was only inchoate
-and never became complete.- The company while it was solvent never accepted
A's offer’ to becomea shargholder, .and after it went mto liquidation. it was too ..
late. :
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THIS was an application by the Official Liquidator of the Bombay
Blectrical Company, Limited, which was in hqmdahxon, to put Nusservan]t
Dadabhoy Katruck on the list of contributories in respsct of five shares,
for which it was alleged hs had duly subscribed, he having signed the
memorandum and articles of association for two shares on the 23rd Maxch,
1885, and for the remaining three shares on the 22nd June, 1885.

Nusservanji Dadabhoy Katruck contended that he was not liable. He
alleged that the only shares he had held were five fully paid up shares
which had been made over to him by one Premchand Roychand, in- order
to qualify him to act as a director of the company, which he admitted he
had done. He denied that he was liable in respact of the five shares for ~
which he had subseribed, inasmuch as he had only signed a copy of the
memorandum of association.

The company was duly registered at Bombay on the 5th March 1885,

.~ and went into liquidafion on the 22nd July, 1886.

The affidavit of the Official Liquidator stated as follows :—

“1. The ahove-named contributory subscribed for five shares in the
above company, of the nominal value of Rs. 1,000 each, and signed the
memorandum and arbicles of association of the said eompany for two
shares on the 23rd Mareh, 1885, and for tha remaining three shares on
the 22nd June, 1885.

*8.. TFrom the books of the said company I find tha.t the said
Nusservanji Dadabhoy Katruck acted as one of the directors of the said
company from the 24th day of August, 1885, and continued acting as such
director till the resolution for winding up the said company was passed
on the 22nd day of July, 1886, and atbtended thirty-one out of thirty-four
meebings of the board of directors of the said eompany, and received from -
the company his fees for attending such meetings of the board.

“4, ‘The said Nusservanji Dadabhoy Katruck has not paid to the
said company the amount of the value of the sand shares. or any park
thereof, as appears from the books of the company.'

'[8] Nusservanji Dadabhoy Katruck in his aﬂidawb denied that-he
had subscribed for five shares by signing the memorandum and articles of
agsociation. Hae stated that in February 1885, Promchand Roychand, one
of the promoters of the company, proposed thathe should takewup the -
management of the company as well as of bhis (Premchand Roychand’s)
business . generally; that in June Premchand Roychand offeréed him
Rs. 200 a month from the 13th July as manager on his behaif of the said

. company, and that on tha 18th June he acceped these terms; thab he
. continued  to manage the business of the company and of the said

‘Premchand Roychand, and that on or about the Tth August 1885 the said
Premchand Roychand being desirous of securing the benefit of his advice

© and experience on the board of directors of the company prevailed on him

to join the board ; that in order to qualify himself as a member of the board

. of directors, he pmchased from the company five fully paid up shares of

Rs. 1,000, and paid the compa,ny for hhe same. Hls a.ﬂldavn; contmued

. ag follows :— v

-

“8. " The way in thcb the compa.ny was pald for those sha.res ts
as follows :—

“9." There was dus to me from’ the said Pramchand Roycha,nd a

large sum of money in respect of the business done for him as aforesaid.
I.then requested the said Premchand Roycha.nd o pay me a further sum
of money in advance of my several salaries, in order to enable me ‘to pay

2



YIL] - In re BOMBAY ELECTRICAL COMPANY LD.  12:Bom. 5

the compariy Rs. 5,000 for the said five shares held by me. It was accord-
ingly-arranged between me, the said Premchand Roychand and the said
company, that the company should give me five fully paid up shares, and
that instead: . of my" giving Rs."5,000 thereof to the company I was fo
give ‘the 'said amount -to Premchand Roychand; and that Premchand
Royehand, who was prior to this arrangement to receive from the company
in consideration of certain patents and other materials sold to the com-
pany a-certain number of fully paid up shares and certain - sum of money,
in cash, was to receive five' thousand rupees: less by way of cash:—in
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_ ghort, instead of my paying Rs. 5,000 to the company and the company

.paying over the same to the said Premchand Roychand, I was to pay,

direet to Premchand Roychand.

[4] “10. Under the above arra,ngemenb five fully pald up shares -

were issued to me by the company, and I am duly credited with the pay-

ment thereof, as will appear from the books of the company when

produced
‘11. There was no agreemenb between me and the company to take
morae than the five aforesaid shares, and even if thers had been any such

agreement, the company were. unable to earry out their part of the said.

arrangement, as all three hundred shares, into which the capital of the

company was divided, had, ‘prior to the 31s5- Dacamber 1885, been duly
allotted to the holders thereof, as will appear from the balance-sheet: of -

the company made up to 31st December 1885, and the papers of the com-

. pany to which, for brevity’s sake, I érave: leava to refar- when produced.”

An afﬁda.wt of Premchand Roychand conﬁtmed bhe above sba.ﬁemenbs

of Nusservanji Dadabhoy Katruck.
Latham (Advocate-General), for the Ofﬁcla.l quuldator —The com-
_pany was in existence when Nusservanjisigned a copy of the memorandum
©of agsociation. Hissigning a copy amounted to a proposal to the company
for shares. Then came his appointment ag director. It is trae there was
no formal allotmens of shares to him, but his acceptance of office comple-

ted his contract with the company. . He hag agreed to- become a member
within the provisions of s.-45 of.the Indian. Gompames Act VI of 1882 ‘

" He cited Brown’s Case (1) ; Hewitt's Case (2):

Jardine, for N. D. Katruck.—Hae referred - to. Guyemt Spmmng and
Weaving Company v. Girdharlal Dalpatram (3) 5 Anandii Visram v. The:
. Nariad Spinning and Wea.vzng Gomnanw, Ld., (4) i -In re Wheal Buller_

Oonsols (5). , ‘
- . JUDGMENT.

. SOOTT J. ——I have found this a case of conmdera.ble dxfﬁculty, as there
is no decision exactly in point. The Bombay Eiectrical Company went
into liquidation on the 22nd July, 1886, and the Official Liquidator noti-

fied on the 26th August, 1887, tic the defendant 5] Nusservanji Dadabhoy

~ Katruck, that he -was placed on the list of contributories. - The eircum-

stances under - which he was placed on the list were as follows:—Hae
signed a duplicate of the memorandum of association for two shares on the
. 23rd March 1885, and for three shares on the 22nd June 1885." This was
_after the registration of the company, which took place on the 5th March
1885. There was no allotment of shares, nor does it appear that the

defendant was placed on the register as h‘olde; of five unpaid shares. On '

(1) L.R.9Ch, 102. ~ (2)25Ch.Div. 283, () 5 B. 435,
4)1B.320. - (5)38Cb.Div.da -
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the other hand, thete was no w1thdra.wa.l or ca.ncella,txon on the part of!
the defendans. HIS signature remained unrecalled up to the date -of
liguidation, and he has never paid for these five shares. ‘Meanwhile, on .
the 24th Augusb 1885, he was named director of the company,. and acted

'as director until the winding-up, astending and receiving fees at thirty-

one out of thirty-four meetings. . Three weeks after he was named director
he was placed on the register for five fully paid up shares, which were
the proper number of qualification shares for the office of director. - The
Official Liquidator in hls second affidavit of the 28th April explains that
transaction as follows :—-' The said Nusservanji was in reality a director.
nominated anl qualified bv the” said Premchand Roychand, and the five
fully paid up shares standing in his name are part of a number of 100
shares issued to the said Premchand Roychand.”

There are bwo. _questions - in. the. case : (a) Whether the five fully
paid up shares obtained from Premehand sufficiently - satisGed  the
articles of association as regards the qualification shares of him .as direc-
tor; (b) whebher he is liable on the two lots of.two and three shares
respectively, inasmuch as he only signed a copy of the memorandum. of
agsociation for them. .On the first question the defendant maintains
that he really paid the company. for these shares, because the company-
owed Premchand money and Premchand deducted Rs. 5,000 from- the
company’s debt on account-of - these .shares, ‘which sum Premechand-
owed defendant. This allegation was not borne out by the facts. It
is+-totally disproved by ‘the liguidaftor., But the decisions show that
the qualification shares need not necessarily he taken from the [5],
company.* Brown’s Case (1) decides that it is enough 'if they are-

obtained in open markes or from a friend within a reasonable time of “the

acceptance of the office. If is also settled law that they need not be shares

"for which the qualifying director has paid. In this case the Official -

quuldat}or admits that five fully paid-up shares were obtained. within three .
woeks from the beginning of the directorship, and he also admits the:
defendant wag duly qualified.

_All the cases on the point are to be found in Buckley on: C’ompa.mes, :
pp. 48, 49, and 50, and it seems fio me that, under these 'cireumstances,-
the defenddnt director must be held to have duly. quahﬁed hxmself by. the
reglstra,tlon of .the five fully paid up shares. .

.But, it remains bo: consider his obligation ag regards ‘the three shares .
and two shares for which he subscribed a duphcate memorandum a.fi:er the-
company had come info legal existence. It is an important fact in the.
case that the company did not- attempt. to treat them as qualification
shares, as might have been done at the time the defendant was named direc--
tor. If is admitted the qualification shares wers otherwise provxded for. The--
liability for these five ‘unpaid shares is an ‘independent guestion which:
entirely turns upon the effect of his s:gnature of the duplicate. ~Does that -

' conshltute an agreement to take sha.res, or 1s it onlv an anphcamon for‘

shares’) There are two Bombay cases, Anand]z Visram v.-The Nariad
Spinning and Weaving Company Limited (2), and The Gugerat. Spinning and
Weaving Compatny v. Girdharlal Dalpatram (85, thh clearly lay it downy )
that a mgna.tory of a duph‘ca.te of the memora,ndum of . association ; before-.
registration is not bound as one who "has signed the original. I do not thmk
there is any dxfference inthe case, bacauss the company was: ‘regxstered before
the sxgnahmes Were given. Those signabures cannot be blnamg, because

(1) L.R:9'Ch: Ap. 103, ° ' (2) 1'B, 320, @) 5B, a5,
4 e
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they do not amount to a s1gmng of the memorandum 1tself and accordlng to
the Bombay eases do not, therefore, satisfy the requirements of the section.
They:do not . create the "positive agreement which: the law has made
77 the necessary conséquence of the signature of the real memorandum
before registration. They only amount to a proposal. Has there been
-acceptance? There has besn no allotment, There ‘has been no placing
- -om the register. It is unvecessary for me to-cite cases in" support of the
. proposition that an application for shares which is not followed by allot-
ment and placing on the register does not:bind the applicant.. His
Aiability was merely inchoate and never became ‘somplets.  The Liguidator
argued that the consent to become a director created an implied argeement
to accept those five unpaid shares. - But that is inconsistent with his
.own statement on affidavit of the real facts of the case, which are that the
-defendant qualified for his directorship by the five  paid-up shares he
-obtained from Premchand. I do not think his application for five shares
was ever accepted. There was no allobmant. - Acceptance cannoh be
legally inferred from the circumstances of the ease. The company whilst
it was solvent never accepted the defendant’s offer to become a shareholder.
It is too late now to do so. His name must be removed from- the hst of
-gontributories, and his costs must'be paid out of the assets.

Attotneys for the Official Liquidator :—Messrs. Tobin and Roughton.

Athorneys for N.D. Kal:ruck ~—’Vlessrs Pestonyz and Rustzm ' .

. 13 B. "l‘.v
ORIGINAL: CIVIL.
Before Mr. Justice Scatt

RATJ.‘ONBAI (Plzwmﬁ) . CHABILDAS LALLOOBHQY AND OTHERS '
(Defendtmte) [18th June, 1888.]"

Practice—Minor—Next fmeml -Suit ﬁled by ‘a minor without o next /mend—Applzcatzon
by defendant to striks plaint oﬁ’ the fils—Civil, Proced ure Cade IAct XIV o,‘ 1882),
s, 442,

The pla,mtxﬁ was a w1dow, and sued for the admmlsttatmn of her deceased
husband’s estate.. The suit was filed on the 5th'April. 1888. - Oa the 2nd May,
" the defendants’ attorneys gave notice to the plaintifi’s attorney, that the plaintiff
was a minor suing without a nex friend, and that the plaint must be struck
off the file in consequence, The plaintifi's attorney replied [8] that if the
. plaintiff was really a minor be would at once take steps to have her father ap-
pointed her next friend, and the plaint and proceedings amended. On 7th May
_inspection was given to the plaintiff’s aftorney of the plaintifi's boroscope, and
-after that inspection the plaintiff’s attorney proposed that the procesdings should
- -be amended by making the plaintifi’s father her next friend, -It appeared that
‘the plaintiff was sizteen months under age. Nothing was done by either party
for some weeks. QOua 6th June the defendants’ attorneys gave notice that they
‘would apply for an order that the plaint should be taken off the file under s, 442
“of tha Civil Peicsdues-Coda (Act XIV of 1882),. On hearing the applica:
‘tion the Court refused to make the order asked for, The suit did not appear to
.- be a vexatious oue, and the plaintifi’s age did not appear to have been frandu-
‘ Jently concealed, her'father having stated on oath that he believed her to be
- of age and expressing his wxllmgness at  once to. be: placed: on the record as
‘her next friend.

‘The Courts, as arule, only strike the plaint off the file where it appears, on
" the face of t.hev plaint, that it was filed by a person who was a mmo_r or, when

v \

* Buit No. 133 of 1888. -2~ “i. Gt o
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