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Before Sir Charles Sargent, Ki., Chief Justice, Mr. Justwe BFULI'

’ Nanabhz Handas and Mr. Justwe Birdwood. S ENCH.

— ' 13 B. 90

MOTIRAM (Plamtzﬁ‘) v. VITAT AND ANOTHER (Defendants) * (F.B.),=
. [1st May, 1888.] .. o I;l;il. Jur.

Lzmzmtwn dct XV ol 1877, seh, 11, arts. 132 and 147—Morlgage as dzstmgmshed
from a charge. } } E

In 1867 the defendant borrowed Rs. 125 from the pla.lntlﬁ and gave him a

. bond agreeing to pay interest at two per cent. per month. The bond provided
that the whole debt, including principal and interest, was to be re-paid within
four years from the dase of its execution. [t _further stated that certain pro.
perty had been mortgaged to the plaintiff as secarity for the loan, and that if °
the principal and interest were not paid within the time fixed, the plaintiff was

~to take up the management of the property. It also contamed the following'

- clause: ** We will redeem the mortgaged property on the day on which we shall
pay the amount of the principal and the amouet of the interest that may be
found due on making up the account.,” " In 1886 the plaintiff sued the defend-
ants to recover, by sale of the property, the sum of Rs. 250 as principal and
interest due on the bond.. It was contended thaf the bond created merely a.
charge upon the [91] property in question and was not a mortgage, and that.
the suit was barred by art. 132 of sch, II of the Limitation Act XV of 1877.

Held, that the document was a mortgage a.n.d that the suit was not barred,.
being governed by art, 147 and not by art. 132 of sch. II of the Limitation Act.

[Diss., 21 M. 326 (F.B.); L.B.R. (1872—1892) 555; F.. 14 B. 269 : 14 B. 377; 14
B. 577; 15 B. 183 ; 207B. 408; 25 M.220;14 AW N, 57; Rel., 11 Ind. Cas.
629=21 M.L.J. 62 R., 13 A. 28 34 A. 446 9 AL.J. 550 356 C. 837 7C.
L.J. 492= 12CWN 849 120PLR 26(31)] ’

, THE plaintiff sued in 1886 on a morbgage bond dated the 18th Jul\r~
1867, to recover from the defendants by a sale of the( mortgaged pro-.
perty the sum of Rs, 250 as tha prmmpal and interest due upon tzhe bond
whlch ran as follows :— | .

k

“Bond for debt (executed) to the cradifor namad” Ra.]a.shrl (i.e., . the.
raspected, &e.) Balaram Gu]a,r (having his) shop at mauze Nevri, kasbe.
Vita, taluka Khanapur, by the debsors named Kedari and Krishna bin

Dongari Chavan, inhabitants of the mauze aforesaid, the Fasli year 1277
- [A. D. 1867-68]." We pass this bond in writing as follows :—We have
bérrowed and received from you principal Rs. 125, in letters one hundred
and twenty five, of tho Company’s currency. We shall pay interest on
this amount at the rate of BRs. 2 per cént. per month. As to the pericd’ .
_ fixed for [the paymens of interest ofl this amount, we shall pay the:
interest that may acerue due each twelve month. And if we fail to pay’
the interest on this amount, we shall pay interest on the said interest
at the rate of 6 ruikas (i.e.) two pice per rupee per month and shall pay off
the money within the time that may have elapsed. The period fixed for
the payment of money is four years. We shall, therefore, pay the prinei- .

i pal sum within the gaid four years. We shall annually pay the interest’

due for each yéar If the interest [due for-a partienlar year] be not paid .
by us in that' very year, we shall pay inferest on the said interest at tha.
rafe of two pice [per rupee per month] as stated above and thus we shall

>*C§vi1 Reference, No. 83 of 1887, . - o S
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pay the whole amount. The property mortgaged as security for this amount
is the undermentioned land and house situate at the village of Nevri in the
district of Satara, sub dlstrm .aluka Khanapur.” {Here followed the descrip-
tion of the property) “ The property described above is mortgaged [to youl.

If the amount due to you on aceount of principal and interest as agreed upon
be not paid to you by us within the time fixed [for the payment thereof], then
you are to take up the management of the land and the house. We wiil

redeem the mortgaged property on the day on which wé shall pay the

amount of the principal and the amount of the interest [that may be
found duve], on making up the account. - We ‘have this day pufb the said:
land and the house into your possession. You are to carry on the manage-
ment thereof yourself. We have now no objection to your doing so.
‘We have received in full the amount of rupees one hundred and ftwenty-’
five in cash paid by you as mentioned in the bond. We both of us have

 no .objection as regards the receipt of payvment. This bond is duly given

in writing. The lunar date the 2ud of Ashad Vadya in Shake 1789 in .
the cyclical year named Prabhave [18th July 1867]. * * * ' -
. It was contended for the defendants that the above document merely’

. created a charge upon the land and was not a mortgage [92] and that the

suit wag barred by ark. 132 ofiseh. IT of the Timitation Act XV of 1877.
The Subordinate Judge, Rav Saheb Bhau Yeshvant Gupte, felt doubt
as to whether the bond, in the absence of a stipulation for sale therein,
should be regarded as a mortgage-bond. - He, therefors, submitted the
reference to the High Court, ' :
-A Division Bench referred the case to a Full Bench

‘NANABEAI HARIDAS, Ji—I think the document in this case isa’
mortgage-deed, tbough there is no power of sale expressly given therein to
the mortgages, which is very seldom done in a native mofussil mortgage. .
The present suit is, therefore, one by the mortgages for sale of the mort- .
gaged property, and comes within the words of the Indian Limitation Act,
geh. II, art. 147. The question referred to us should, I think, be
answered accordingly. But as my brother Jardine entertains a different
opinion, and having reference to Khimji Bhagvandas Gujar v. Rama (1)
and Girwar Singh v. Thakur Narain Singh (2), we agree to refer this case
to a Full Bench with a view to have the law settled for this Presxdency

JARDINE, J.—1 agree to the proposed reference.

The reference now came on for argument. ‘

Shivram Vithal Bhandarkar, for the plaintiff. —The Subordinate Judge
is right in construing the document. It is a mortgage, and the suit is
governed by art. 147 of seh. IT of the Limitation Act XV of 1877. The
case of Gurwar Singh v. Thakur Narain Singh (2) is no authority in the

" Bombay Presidency, for the Transfer of Property Act IV of 1882 has nof

been made applicable here. That decision is based upon that Act. There
is g difference between a charge and a mortgage. Article 132 of the Limita~
tion Act applies to the cases of cha.rge upon immoveable property. In the

- case of mortgage there is a running debt, but not under mere hypothecation,

nor in the latter ease is there any personal covenant to pay. Under a -
mortgage the mortgagee can proceed against the motrtgagor personally.
The document here gives the mortgagee the management of the property

_ in the event of default [98] which makes this a case of a usufrue-
~ tuary ‘mortgage. Before the Limitation Act of 1877 the period for

redemption and foreclosure was thirty years, but under the presont Act

M0B.619. ;.. . o ¢ (2140180, .
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it is exhended to sixty by art. 147 Article 147 should be read distribatively, 1888

or it would not cover the case .of equltable mortgages. Article 132 would Mav 1.

bar-a suit if brought after twelve years in respect of the persongl remedy h

only ; but if the mortgaged proverty is to be appropriated to the payment FULL

of the debt, as in-the present cage, art. 147 is the only a.rble;e uhat should _BeNcH.

apply : see Makableshwarbhat' v, Ratnabas (1). |
[BirDWoOD, J. —-Where there is no hransfer of 1nberesb it is & mere 13 B 90

charge.] - (F.B)=
There is a right of eatry here which is as good as transfer of m!:eresb 13 Ind. Jar.,

A power of sale is not necessary to constitute a mortgage. ~ What is 181

necessary is a personal covenant.. Article 147 has been rightly held

applicable to mortgages of all kinds—Shib Lal v. Ganga Prasad (2). :
Goverdhanram Madhavram Tripati, for the defendants.—The suib is

governed by arb. 132 and, therefore, barred. The bond in question ereated

a mere charge. There is no power of sale given under it, and, thersfore,

art. 147 does not apply—Aliba v. Nanu (3); Sheoratan Kudr v. Matha,l

Kuar (4); Khimji Bhagvandas v. Rama (5) Girwar  Singh v. Thalur

Narain Singh (6).. Simple mortgages are nob covered by art. 147, The

power of sale through the TCourt, though nof held expressly necessary .

under the Limitation Act, is given under s.:15 of BReg. V of 1827. There

must be an imwmediate transfer of inferest, and not one contingent or'at a

future date. In the present case the mortgagee is to come into possession

after four years. The properby here is merely bypothecated as a security .

for the debt. “Article 147 applies to cases of foreclosure and redemption,

and not to mers recovering money by the:sale of property. .In short,

art. 147 applies to English mortgages, for bhere is 8. 135 which applies to

cases other than those of foreclosure and.redemption. In debermmmg

[94] the nature of such a document the intention of the parties is essen-

tial. Tf they have created it as a mere charge, art. 132 would apply.

In this case evideuntly the defendant simply hypothecated the property

and did not intend to mortgage it, and, therefore, art. 132 should apply.

Rangasami v. Muttukumamppa('?) 1s in pomt )

JUDGMENT.’

SARGENT, C. J. -The questlons intended to be referred to us are, we
presume, first,; whether the document in guestion is a mortgage which
entitles the mortgagee to realize-his mortga"e debt by sale of the mort-
gaged property ; secondly, whether such suit falls under art. 132 or under-
arb. 147 of the Second Schedule of the Limitation Act, XV of 1877. .

By the document the property is sfated to be mortgaged as a secur-
ity for the prinecipal and inferest which the mortgagor had in .the earlier
part of the instrument undersaken to pay,~—as to the interest, annually
and, as to all the money due in respect of principal and interest, within
four years from thedafe of the instrument,—and it is further provided
that, in default of payment of principal and interest as agreed on, the
mortgages 1s to take the management of the land and house, and that the
mortgagor ‘‘will rédeem the property on the day on-which he shall pay
the principal and interst on making up the account.” And the instru-
ment concludes by saying: ‘“We have this day put the said land and the
house ‘into vour possession.” It is, therefore, clearly a “‘mortgage” whe-
ther as deﬁned by s. 58 of the Transfer of Property Act (IV of 1882) or as

(1) Printed Judgments for 1884, p. 39 (?)6 A. 551, (3) 9 M, 218.
4 7 A, 258;° (5) 10 B. 519, (6) 14 G, 730, (7) 10- M., 509;
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genera.lly understoed in the Courts of this Presidency -where that Act is
at- present not in force. It seems to iall under: the class of mortgages
termed “ simple mortgages usufructuary ’ as-described in Macpherson on
Mortgages, p. 11, one of the anomalous mortgages referred o in s. 98 of
the Transfer of Property Aet, and which, as Mr. Macpherson says, earry -
with them the right by the mortgagee .to' have tihe properf;y sold on
defanlb.

It remains to consider thbln what perlod a smb to enforce that rlght
must be brought. The High Court of Allahabad has [95] held that
arb. 147 is applicahle to all mortgage instruments—Shiv Lal v. Ganga
Prasad (1). In Alibav. Nanu (2) the MadrasHigh Court held that under a
simple mortgage-bond vassed before the date of the Transfer of Property

"Act a claim for the sale of hypothecated property was one to enforce a
‘charge and came under arb. 132 of the Limitation Act of 1877. The Court

would avpear, however, to have thought that such an instrument, if
passed subsequent to-the above Act, would fall under art. 147. In Gérwar
Singh v. Thakur Narain(3) the Caleutta High Court held a suit on a simple
hypothecation bond to enforce payment by sale of the premises was
geverned by att. 182. Wilson, J., in referring the case to a Full Bench,

argned that ““in such Acts as tbe Limitation Act forming a connected o

series, the presumptionis strong against the intention to make a sudden
and unexpla.med departure from the general line of policy, runmng through

the whole series; and that the. policy as to mortgages is to keep the =
right of suit within narrow Yimits of time,” and expressed the -opinion -

that art. 147 only applied to mortgages in the English form “ where the
mortgagee usually prays for foreclosure or sale’ in the alternative. The -
judgment of the Full Bench rests their decision on the circumstance that
there is no material alteration in art, 182, which, previous to the Limita-
tion Act of 1877, was always deemed applicable to suits for sale of mortgaged
property, and second, that unreasonable eonséquences would follow if art.
147 were made applicable beyond the orlgmal ]urlsdlctlon of the High
Court.

Under the prior Limitation Act of 1871 the only a.rtlcle a,pnheable bo
suits for sale of mortgaged property under any mortgage instrument was
art, 132 by treating mortgages as creating a charge. It may be fairly doubted
whether it was the-intention of the Legislature, when the Act of 1871 was

. passed, to include mortgages in that article ; but in the absence of any

article expressly referring to mortgages, art. 132 was, as a matter of prac-
tice, with which, we may presume, the framers of art. 147 of the Act, 1877, .
were acquainted, applied to the case. of mortgages, [96]) and, therefors,
art.” 147 of that Act, which, in terms, applies to mortgages generally,.
doubtless introduces . a .very -important change in ‘the relation of morb-
gagee and mortgagor; but we do not feel the foree of the argument
much relied on by the Caleutta High Court, that such a change, if -
intended, would have been made by an alteration in art. 132 itself. On
the contrary, the more obvious and natural mode of effecting that inten- .

tion would seem. to be o introduce a special elause for suits by mortgagess,

' leaving art. 132 in its original form to apply to all other charges.

Again, as to the probability or improbability that .such should have )
been the intention of the Legisiature, it cannot, we think, be safely or
properly treated as an element in the question, We may, however, remark .
that tne advanta.ge of prolonging the period wn;hm which the mortgagee .

(1) 6 A. 551, (2)9M. aie, @ 730
2 o 64 . | -
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- can exercise his rights of foreclosurs and’ sale has often in the Presidency

been urged in the interest of mortgagors. If, however, for the sake of’

argument-we- assume that- there - was - no -intention to alter the law as
regards mortgagees in general, it appears to us still mors extraordinary
that an arbicle couched in such general terms as No. 147 should have
been introduced to effect such a very special and limited purpose as is
attributed to it by the Caleutta Full Bench decision. Again, if arts. 147
and 148 are read in their plain and natural sense, they provide for two
" classes of suits, the nbject of which is the exercise of the well-understood:
reciproeal rights of mortgagees and mortgagors, viz., suite by mortgagees
for foreclosure or sale on the one hand, and by mortgagors for redemption
on the other. Moreover, it is difficult to suppose that the Legislature
could have intended to have drawn such an important distinction in the
period allowed for the ezercise of those rights as is the .necessary conse-
guence of holding that “ or " in art: 147 is not o' be' read distributively,
and that the article only applies to mortgages in the English form, which'
are.rarely to ba met with out of the Presidency towns. The form of suit
No. 119 in the Fourth Schedule fo the Civil Procedure Code does not
_ appear to us to assist the argument for the resfrictive construetion of
art. 147, as suit No. 120 for redemption is in the same form, and yet [97]
it has never been contended that art. 148 is hmlted to mortgages in the
FEoglish form.
' Lastly, the argument of the Allahabad Full Court, that as the Bill
- which subsequently became the Transfer of Property Act was pending before
the Liegislature in the year in which the Limitation Act of 1877 was passed,
it would be reasonable to infer that the Legislature used the word ** chargs”’
in the latter Act in the sense in which it is used in the Transfer of Property
Act, bas, in our opinion, much foree. Utgon the whole, we ses no sufficient
reason for construing art. 147 otherwise than in its plain and natural sense,
and the ruling of the Allahabad High Court in Skib Lal v. Ganga Prasad
ought, therelore, in our opinion, to be followed. Whether art, 147 would
include the case in which the property is merely deelared to be a security
for the loan, having regard to s. 58 (a) of the Transfer of Properby Act, is a
* question of soma difficulty. In the ease of Khimji Bhagvandas v. Rama(l),
to whicb we have been referred, the Division Court, consisting of Birdwood
and Jardine, JJ., held that art. 147 applied to all suits properly brought
by a mortgagee for foreclosure or sale, but that as the instrument -in that
case simply made the land a security for the loan, and contained no express

power of sale, it was not a mortgage, but only created a charge within the

- sense of 8. 100 of tha Transfer of Property Act, to be realized within the
period of twelve years fixed by el. 132. This view as to the nature of the
‘document would appear to agree with the decision of Sir Comer Petheram,
C. J., in the Allahabad Full Bench decision—Sheoratan Kuar v. Mahi-
pal Kuar (2), differing, however, from the rest of the Court, who  held
that the Indian simple mortgage without possession was a mortgage within
the conhemplatiou of s. 58 of the Transfer of Property Act. 1t is to be
remarked that in Girwar angh v. Thakur Narain the High Court of
Calcutta treat the document in that case, which was a simple mortgage in
the same form as Ex. 3, the subject of discussion in Khimji Bhagvandas v.
Bama, as a mortgage w1t;h1n the confemplation of the Transfer of Property
Act, and it is cerbainly very difficult to suppose that the framers [98] of
that Act intended fo exclude from their definition of mortgage a large class

(10B. 519, - (2} TA. 258
= 65 '
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of instruments which were not only in every-day use, -but regarded and
deseribed by the natives of thxs country as morfgages and treated as

“such by all the Courts of the mofussil,. The . question, however, does not
~arige on this reference, as the Transfer of Property Act (IV of 1889)

does not apply in this Presidency, and we, therefors, abstain from
exrressing any decided opinion. But we see no reason for holding that
in this Presidency such instruments have been . otherwise regarded either:
by the people or the civil tribunals than as creating the relatlonshlp of
mortgagor and mortgagee with its ordinary correlative rights.

NavapHAT HARIDAS, J.— I concur.

Birpwoop, J.—I ha.ve no dlfﬁculhy in holding that Ex. No 24

. in this case iz a. mortgage, as it gives the ereditor the right to take

possession of the property described in it for the purpose of realizing
from the profits thereof the amount of the debt with interest if such
amount is not paid Wlhhm four years. When such a right is given for
such a porpose there is “transier of an interest in specific immoveable
properby for the purpose of securing the payvment of moneyadvanced,” which
brings fhe transaction within the definition of a mortgage contained in
8. 58 (a) of the Transfer of Property Act, 1882, which, though not in force

. in this Presidency, may, I think, be properly referred to when the question

is as o the right construction of arts, 132 and 147 of Sch. IT of the Limita-
tion Act; for as Oldfield, J., remarks in Shib Lalv. Ganga Prasad(1),"” the "
Transfer of Proverty Bill of 1877 was before the Legislature at the time

of the nassing of the Limifation Act, aud though it did not become law
i1l 1882, and in a form considerably altered from that of the Bill of 1877,
the latter recognized the. distinetion between mortgage and. charge. It

is reasonabls, then, to suppose that, in introducing art. 147, while allowing -

_ art. 132 of the former law of limitation to remain in its altered form,

the Legislature had in.view the distinction -between a mortgage and a
charge, and that the suits for [89] sale referred fo in art. 147 are all suits
brought by a mortgagee to enlorce the remedy which the law has always -
given him, namely, to obtain adecree or order that the mortgaged property be
sold to satisfy the debt.”” In this view I conecur, though I do not concur with
the Allahabad High Court in holding that a simple hyothecation bond, in -
which there is no expiess.or implied agreement for sale without the inter-
vention of a Court, satisfies the definition of a mortgage contained in the
Transfer of Propertv Act, It is the view practically held by Jardine J, and
myself in Khimgi Bhagvandas v Bama (2) where we expressed the opinion .

_ that the special provision of art. 147 must now be applied to all suits

properlv brought by a mortgagee for foreclosure or sale, and the general

© provisior. of art. 132 to suits for sale by a creditor having a right to

reahze a charge nob amounting to a morbgage Wo held that the creditor-
‘in that case . was not a mortgagee, inasmuch as by the instrument, Ex.
No. 8, "on which he sued, no power was given him, expressly or by
implication, to sell the property out of Court. That decision seems
‘to have caused gome-difficulty .to the Subordinate Judge who has made

_ the present reference ;. but it must be clearly read with Ex. No. 3 in the

case, which, ag we pomted ous in our judgment, contained no stipulation
for the entry of the creditor under certain circumstances on the pro- .
‘perty made security for the debt. The effect of our decision really was,
‘pot that there could only be a mortgage where there was an express or
‘implied power of sale out of Court, but that where there was no right

(i) 6 A. 551 (555). . " @ 10B. 519
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of entry and no power of sale except ﬁhrough the intervention of a Courd
there was no mortgage. - Wherever thers is a “ transfer of an interest
in specific immoveable properby for the purpose of securing the payment of
money advanced,” thereis, in my.opinion, a mortgage within the meaning
of art. 147 of the Limitation Act. Where there is no such transfer,
as where land is merely appropria.ted' or hypothecated for the dis-
charge of a debt, only a charge is created, which, no doubt, can ba realised

by sale but only after a decree has been obtained. In an ordinary hypotbe-

cation, which ig the most common form of 2 Hindu mortgage, neither an
absolute .nor .a specml properby- in".the sub]ecfz [100] of ‘the seeunty
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passes to thecreditor, “ nor any right of possession,” but only aright of

realization by judicial process in case of non-payment of the debt.” See
Fisher on- Mortdade, (4th ed)., chap. I, Pt 3, s: 133. In such a case,
whare a decree is obbained agamsh the land, it is the decres which trans-
fers the inferest, not the original fransaction between the partles This
view is in a.ccorda.nce with Sir Comer Petheram’s gudgmenb in Sheo Ratan
v. Mahipat (1}). Whove, however, a right of enlty is given o the creditor,

thers is a transfer of an inberest in immoveable property just as much as.

if possession were actually transferred. The delivery of possession of

mortgaged property 1s recognized in the Transfer of Property Act as a
transfer of such an interest, for -usufructuary mortgages clearly come
within the general definition of a mortgage given in 8. 58 (@¢). In the
-present case, indeed, though the creditor has not; vet actually taken posses-
sion, the instrument contains the sentence We have this day put the
said land and the house into your possession.’

The Ex. No. 24 being then a mortgage, the nexb questlon is whether
the creditor has the right to ask for a decree for the sale of the mortgaged

property. The mortgage in this case is, in my opinion, . simply a -

usufructuary mortgage. It does not appear to me to be a combination of -

¢ a simple and a-usufructuary mortgage, because 1ta contalns’ no exprass or
implied agreement that in the event of the debtor * failing to pay according

to his contract, the mortgagee shall have a right to eause the morbgaged'

- property to be sold.” The mortgagee has that right, I think, in the pre-
"~ sent case; but it is given him, not by the instrument, but by law, that is, by
¢l. 3 of 5.15 of Reg. V of 1827. TUnder the Transfer of Property Act, a usu-
fructuary mortgagee has not apparently such-a rxght (see Macpherson on
Mortgage, Tth ed., p. 667) ; but :it, is different in this Presidency. ‘The
circumstance that it is so would not apparenfly raise any implication a8
to the terms of the agrosment entered into by the contracting parties,
But however that may be, it is sufficient for the purposes of the present
reference that the plaintiff, having the right to be placed in possession of
the properby, hag the same [101] right as to the sale of the property as if
" he had been placed in possession, and that he -can, therefore, under fhe
Regulainon, ‘by the institution of a civil suis, cause the property to be
_applied to the liguidation of the debt, the surplus, if any, being restored to
the owner.” I concur, therefore, but on the above grounds only, with

the Chief Justice and Mr. Justice Nanabhai in holdmg that art, 147 of the

lextatlon Act anphes to the present guib. -

~Q)T A, 258 (266).
H . f§7
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