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4889  that case the Ma.glstra.te, who n d been mveshed w1th sumMmary .powers;

JAN. 28, tried an offender summarily for an offence which could not be tried

—  gummarily, But in so acting the Magistrate deprived the accused of his

CRIMINAL yight of appeal, and therafore, the High Court could, under s. 297 of Act

REFER- X of 1873, have anpulled the proceedings and orderei a new trial. In the
JENCE.  Present cage, on the point befors us, I see no eause for interference.

13 B. 502= o - [
13 1nd. Jur. . 13 B. 506.
APPELLATE CRIMINAL. :

Before Mr. Justice Jardine and Mr. Justice Candy.

' QUEEN EMPRESS ». GANESH KHANDERAO AND GANESH
DagLAT.* [29th January, 1889.] )

Indian Penal Code (Act XLV of 1860) s. 182—Gwmg faise m/ormatwn to a public
“servant~—Construction.

Under s. 182 of the Indian Penal Code (Act XLV of 1860) the giving of false
-information to a public servant is penal, when either of two cvnseguences is
intended to be caused, or is known 6o be likely to be caused, by the falss informa-
tion; the first bemg the causing the puablic servant * to use the lawful power of
such public servant to the injury or annoyance of any person,’’ the second being .
the causing the publicservant ‘‘to do or omit’ anything which such public servaunt
ought ot to do or omit, if the true state of facts respecting which such infor-
mation is given yere known to hxm. k
To constitute an offence under tha latter part of the section, it is not necees-
sary to show that the act done would be to the injury or annoyance of any thlrd
. person.
4 personated B at an examination, called the Vernacular Sixth Stanvdard Exa.-
. mination, A4 passed the examination, and obtained a cortificate from the edvea-
tional authorities in"B’s name. B theteupon applied to the Assistant Collector
_to have his name entered in the list of caudidates for service in the Revenue
Department. He attached to this application the certificate issued in his*name.
ag it was a rule of Government that only those who had passed the Sixth
Standard Examination were eligibie.for employment in the Revenue Dapart- -
ment  On receipt of this application the Assistant Collector ordersd B’s name
to be entered on the list of candidates. .
[807] Held, that B was guilty of the offence of giving false information fo
_ a public servant wu;hm the meaning of the latter part of s 1820f the Indlau
Penal Code.

{F.,22 B. 768 (769) ; Rat., Unr. Gr Cas, 584 ; Rat Uuor. Cr, Cas. 761 (762); 1 Weir.
118 (120) ; Appe.; 15 A, 210 (218} ; R., 19 B.'363 (368)=19 B. 7I7 (723); 21 B.
517 (518) ; 28 M., 90 (98) iF.B}=1 Well' 538—A ;13 Cr. L. J. 737=17 Ind Cas.

. 49=7 P.L.R.1913=2 P, R. 1913 Cr.=43 P. W. R. 1912 Cr.; 4 M. L. T. 324;
10 P, R. 1902 Cr.; Rat. Unr, Cr- Cas. 564 (569) ; Rat. Unr. Cr, Cas. 792.]

, APPEAL by the Governmernt of Bombay from the order of acquittal.
passed by E. Hoskmg, Sessions Judde, ‘in criminal Appeal No. 13
of 1888 :

"The facts of this ca.se were brleﬁy as follows ——In October 1886 an
-examination. ealled the Vernacular Sizth Standard Examination, was
held at Abmednagar, At that examination the accused No. 2, Ganesh’
i Daulat, jpersonated accused No, .1, Ganesh Khanderao.. He passed the
-exammat’on, and obtained a certlﬁca,be from the educatlonal a,uthorxtales.
in the name of accused No. 1 .

© ** Criminal Appeal, No, 190 of 1888, -
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Thereupon ac¢cused No. 1 apphed to the Assmba.nt Oollector to ha,ve 1889
‘his name registéred in the list of candidates for the offices of zalati and JAN. 29.
karkun. He attached the certificate to this application, as it was a rule in’ = ——
the Revenue Department that none but those who had obtained s AFPPEL-
certificate of having passed the Vernacular Sixth Standard Examination LATE
were eligible for. those offices. The Assistant Collector granfed this ORIMINAIP.
application, and directed the apphcant’s name to be - reglstered as & o ..
candidate for the publie service. . ' L 13 B. 806,

Under these circumstances accused No.'1 was charged,\under 8. 471
of the Indian Pénal Code, with fraudulently using as genuine a cerbificate
of hig eligibility for the public service, knowing it to be forged, and also
under s. 182 with giving false information to the Assistant Collector of
his baving passed the public serviee examinabion, intending thereby to
cause that officer to enter his name in the eandidates’ list, Accused
No. 2 was charged under s. 109 with abetment of the said offences.

The Assistant ‘Sessions Judge, who tried the case with the. aid of
assessors, ‘convicted accused No. 1 under s. 182, and accused No. 2 under
ss. 182 and 109 of the Indian Penal Code, and sentenced each to suffer .
rigorous imprisonment for two months.

- [508) On appeal the Sessions Judge held on the authority of the
rulings in In the matter of the petition of Golam Ahmed Kazi (1) and The
Queen v. Perianman (2); that the accused were not guilty of an offence
punighable under-s: 182 of the Indian Penal Code or uunder any other
gection or Aet. The Sessions Judge remarked: “As first sight the facts
would appear to constitute an offence under the latter part of s. 182 ; but,
in accordance with the ruling of the Caleutta High Court, it must be
shown that the act done would be fo fthe injury or annoyance of some
third person, and according to the rulings of both High Courts there must
be some special person against whom the information is levelled, and the act
done must tend to some direct and immediate prejudice of that person. In
the present case the false information did nob affect any speeial person,
though it might indireetly i m]ure a third person by retarding or preventing
his getting an appointment in consequence of Ganesh Khanderao (a.ccused
No, 1) obtaining an appoiniment under false pretences.” ”

On these grounds the Sessions Judge reversed the conv1ctlons and
sentences, and directed that both the accused be acqultbed

Against this order of aeqmttal the Government of Bombay a.pnea,led
to the High Cours.

Rav Saheb V. N. Mandlik, (Government Pleader) for the CrOWn——-
The Sessions Judge has misconstrued s. 182 of the Indian Penal Code.
The section consists of two distinet parts, one nobt necessarily connected:
with the other. Ib is not necessary to import info the latter part‘. of the
section the words “‘to the injury or annoyance of any person.” It is not
an esgential ingredient of the offence under the latter part that a third party:
should be prejudiced. It is sufficient, if the public servant does or omits
to do any thing which he ought not to do, or omit o do, if the true state
of f.cts were known to him. The present case falls within the latter part.
of 5.182. Refers to Queen Empress v. Vithal Narayan Joshi(3). The
accused are also guilty of the offence of cheating under s. 416.

(140.81 . (24241 (@) 18°B. 515
B VII—43 o S
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{5091 Skantaram Narayan, for accuged, relied on In the matter of the
petition of Golam Ahmed Kazi (1 ) The Queen v. Permmm(Z) Queen- E’mpress
V. Madho(3) o

J UDGMEN T

The Judgment of the Court (JARDINE and CANDY JJ. ) was dehvered by

JARDINE, J.—This is an appeal directed by the Government -of
Bombay under s. 417 of the Code of Criminal Procedure, from an appeliate
order of acquittal passed by the Sessions Judge of Thana, reversing the
convictions and sentences passed by theAssistant Sessions Judge for offences
punishable under s. 182, and s. 182 with s. 109 of the Indian Penal Code.
The Sessions Judge did not enter into the merits ; but, assuming the facts to
be as found by the Assistant Sessions Jndge, held on the authority of In the
matter of the petition of Golam Ahmed Kazi (1)and The Queen v. Perian-
nan (2) that they did not constitute any offence.

The Public Prosecutor has argued for the Crown that s. 182 has been
wrongly construed, and that this section applies to the facts, and that
tbey also constitute the .offence of cheating by personation as defined in
8. 416 of the Indian Penal Codé. In Golam Ahmed Kazis’ case (1} the
lea.rneri Judges placed a limitation on the latter part of s. 182. They
gaid : “As it seerns to us, that section must be read as a whole, and, taken
as a whole, we think it applies to those cases in which the police are
induced, upon the information supplied to them, to do -or omit to do
something which might affect some third person, and which they would
not have done if they bad known the true state of things.” In the case
of The Queen v. Periannan (2) an mterpreta.tlon was placed on the words .

‘ to nse his lawful power,” which occur in the first part of s, 182 ; the"
question, whether the act done came within the language of the second
part of the section, does not appear to have besn raised or considered.
No other raported cases in which s, 182 has been interpreted have been

_ cited in the arguments. That of [510) Queen-Empress v. Madho (3)

was decided in the absence of fraudulent intention, and is hardly in
point. . .

The Court has to determine whether the second part of s. 182 can
be read without importing into it the words ‘* to the injury or annoyance
of avy person.” In-other words, can we congtrus the section as making

_ the giving of false information to a public servant pena.l, when either of

the two consequences is intended to be caused or is known to be likely
to be caused by the false information, the first being the causing the
pubhc servant to use the lawful power of such public servant to the -
m]ury or annoyance of any person,” the second being the causing the
‘ public servant to do or omit any thing which such public servant
ought not to do or omlt, if the true state of facts respecting whlch such
mforma.tlon is given, were known to him ?”

* We are of oplmon that this is the proper constructlon of the secmon
but as this opinion appears, at firgt, sight to differ from that expressed
by the learned Judges . who decided Golam Ahwmed Kazi’s case (1)
and as the interpretation of -a general. pena.l law is a matter of

- Seneral 1mportance, we think we are bound to glve our reasons thh some
" fullness.

()34 C. 314 (315, 816). (2) 4 M. 241.- © (8)4A, 498,
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It was said in The King v. The Inhabitanis of Hodnett (1), “‘ It is not

trus that the Courts, in the exposition of penal statutes, are to narrow the

" construction. We are to look to the words'in the first .instance, and where
they ara pliin, waiaca to decids on them; 1t they be dou bsful, we are then

to- have recourse to tha sqb1ecb mafter ; but at all events, if is only a-

'secondary rule.” On examining the words of s. 182 we find no difficulty.
in reading them as stating - the two consequences as quite distinct from
- each other, nor is it suggested in Golam Ahmed Kazi's case (2) that they
do not bear this apparent meaning. Then, is there any thing in the sense,

- or the objects, or the mischief of “the enactment which requires that a
. limitation should be placelon the verbal meanmg ? The learned. Judges in
Golam Ahmed Kazi's case (2) recorded their opinion that the conduct of the
accused amounted o no more than a hoax; and where this view of the facts

" [511]applies, it is less difficult to hold ﬁhat there has baen no offence. Buf
where there has been something more than a hoax,.is the person who
gives the false information to the public servant with the infention of
influencing his conduct to eseape penal liability, unless the probable
coasequence is injury or annoyanece to 8 third pérson ? These words would
doubtless cover an arrest so cauzel for.a search of a man’s dwelling. Bat
it is easy to imagine serious results and danger to the well-being of the
_public, or classes of the publiec, when a public servant is induced by false
information to do or omit something which he ought not to do or omif,
and we think the section we have to construs deals: with that mischief.
The words in the section “ such public servant ought not todo or omit”
appear to us to resemble the words ** to use the lawful power of such public
servant to the injury or annoyance of any person” only in so far'as both

1889
JAN. -29.
APPEL-

LATE
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13 B. '506.

sofs of words refer to official conduet. But the latter phrase usingthe

word “ought, >’ which implies duty and excludes personal chowe, covers
duties imposed by more particular statutes, as welias daties arising other-
wise from the status or office of the public servans. Tae police, for example,
are bound by express statute to vigilance in the preveation and detection of

crime and the apprehension of offenders ; the customs officers ‘and. abkari
officers are in much tha same position. - Buﬁ other public servants in the

absence of statutes are required by the unwritten law to exercise vigilance
and care, or like the ministers of the Crown to give good advice, or like
the judges to hearken in their courts to the suitiors and their counsel, or like
the mag,lstrates to suppress riots, or to -comment on the miseconduet of the

police in cases before them—EKendillon v. Maltby (3).  »The office, the"

bonour, and the duty go together and all relate to the public welfare. Now
ag the officer is bound to act in the diseharge of his office :in the proper
. gircumstances, it may often bs an . interference with his duty, and thus
dangerous to the public welfare, if through false information he is
prevented from acting, or induced to act wrongly. To withdraw a member
of the Governmens from his duties in the council, or judge trom hig. court,
or a military officer from his command, by giving him false information
may thus be prejudicial [512] to the interests of the State, although no
particular person can be pointed out as injured or annoyed at the time.
- Although, as Mr. Ma.yne remarks in commenting on forgary under s. 463

-of the Penal Code, ** writing a spurious invitation to dinner might be very

culpable as- a hoax, but would not be a-fraud,” it may well be that the
Legislature took a more serious view of deceltful interferences, with what
- public servants ought to do;and, asa genera.l rule, there are many acts of
(1) 1 . R, 96 (101), o (2) 14 C. 314,
(3)2Moody&Rob 438= lcar.&M 402 S T e
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decelt and folly ‘which are criminal, because of: thélr dangerous recults, and
by no means to-be exqused as; hoaxes ST - ‘

¢ . The second patt of s. 182, it may be’ remarked did not a.npea.r in (-,he
first draft of the Penal Code prepared by Lord Macaulay’s Oommlssmn,
in the second report, dated 23rd July, 1846, s. 102, reference is made to a

GRIMINAL Dronosal in the Digest of the English Law to punish under the head of

13 B, 506.

¢ deceits on publlc ofﬁcers ? those who Wllfully glve publlc servants fa,lse
mformatlon :
The Courts, no doubt, dnfer in nhelr estimates of particular acts, and
the decisions are not easily reconciled. (Compare 6 Madras High Court
- Rulings, p: 12, with The Queen v. Luthi Bewa (1) and Reg. v. Bhavanishan-

far (2)). In Empress v. Dwarka Prasad (8) Mr. Justice Tyrell held that a

person who tried to obtain his recruitmentinthe police of a district by giving
certain information about himself to the District Superintendent of Polics,
which he knew to be false, had not committed an offence punishable under

8. 177 or 182 ors. 415 of the Indian Penal Code. (See also, as to the.

meaning of “fraudulently”, The Queen v. Lal Mahomed (4).) But in Empress
v. Dhunum Kazee’ (o) Mr. Justice Norris quotes Maule- J.’s dectum in Reg, '

‘ v Nash (6) that '“it is - not neceséary that any nerson should be m a

ituation to be defrauded 2
. Inthe presenh case, the Assistant J udge found that under some rula

' of Government only persons who have passed an [5138) examination, called

the Sixth Vernacular Standard, are to be employed in the Revenue Depart-
“ment ; that the accused Ganesh Khanderao falsely informed- the Assistant .
Collectm_ that he bad passed this examination, intending thereby to get the
Assistant Collector to give him an appointment in the Revenue Depart- -
ment, which the Assistant Collector ought not to have done if he had
known - the true facts;and that Ganesh Daulat had abetted Ganesh
Khanderao by supplying him with a certificate of having passed the
examination, whereas it was Ganesh Daulat who passed it, having
personated Ganesh Khanderao at the examination. The Assistant Sessions
Judge held that these facts brought the case wisthin s. 182 of  the Indian
Penal Code. He applied the same- reasomng which has led us to our
construetion of that section. « He observes: - There are many acts of
public servants, as in the present case, Where there may be no specific
injury to any specific person, and yet the public servant ought not to.do the
act.”  The remaining question is, whether the giving the Assistant Collec-

_ tor false information in order to procure an appointment in the public
“sdrvice, which . i6.would . have been wrong of the Assistant Collector to
- bestow upon the applicant if he had known the real facts, comes within the

words and meaning of the latter part of s. 182. We think it does. In
diseriminating between hoax and- mere deceit on the one side, and eriminal
offences on the other, the Courts ought to have regard to the general policy
of the law. Tt consists with publi_c policy that the State should be well

- served in all departments; i§ is the right and duty of the Government to

secure fit . men and to take precautlons to prevent bhe ofﬁces being ﬁlled_
by the unfit. - A S ; : ,

.- We are," bherefore, of. oplmon tha,t as the false mformatlon comes
jv'vihhm the words, 8o it ‘does within the scope - -and meaning ; and: that it

P

C{)2B.L.R.Cr95. - @113 H.G.R.3 . (3 6A. 0T
(3)22C. W./R. Cr. R. 8. (8) 9 C. 58 (60).
(6) 2 Denison’s C. C. 500=21 T, J. N, 8. Mag. Cas: 147.-
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is a fit sub]ect; of crlmma.l pumshmenb especially if-it was given, ‘not ag a.‘
. mere ]Oke. but with a purpose of- obtaining the place; ' “We are fortified in-
this opinion by the view taken of the eriminal’ character of a similar act by -

West and Nanabhai, JJ., in the unraporbed case of Queen-Empress v. Vithal

Narayan Joshi (1). 1In that case the prisoner, in order o induce a Collector

to [514] give him an appointment, made use of a certificate in which his

age had been recorded as twenty-three vears, but which had been albered‘

8o ag to state it ag only twenty years: The learned J udges said : “ It
wag argued by Mr. Athlaye, for the accused, that shere was no dlsbonesty
. within the meaning of s. 24 of the Indian' Penal Code, inasmuch as the
accused, if he had got the employment - at all, would have got only his’
wages for. work done. -If,-howaver, the alteration was made fraudulently,
that suffices for the purposes of s.464, as shown by illus. (%), and.
that illustration shows that the mere fabrication of a false certificate of
character raises the presumptuon of fraud:~ It was hell by Le Blane, J.
so long as a century ago, that by fraud is ‘meant an mtentlon o deceive
Whehher it be from any expectation - of advantage to the parbv himself or';
from the ill- will towards the other is immaterial—Haycraft v. Creasy: (2)

1889
JAl‘i. ’29"-:"

APPEL:-
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CRIMINAL.

“ With regard to the operation: of s 471,. illus. k) to 8. 464 is .

equally applicable to the one section as the other. - ' To induce the-
Collector to enter into the contract to employ this. man asa karkun
under. the belief induced by the . forged certificate that he was not more
than twenty-five yoars of age, brings the case under s. 471. This case
falls most strictly within the definition of using a forged document.” -
* We may also give as a further reason for treating acts of this sort.
as such as the Legislature-may have intended to discourage by penal,
. enactmens, that thay approach the character of misdemeanour at English
Law. It seems to be an established rule ‘that whatever - openly outrages
decency and is injurious to public morals’ is a misdemeanour at Common,
Law. (See 4 Bl. Com., 65, and 1 Hawkin’s Pleas of the Crown, c. 5,
8. 4). .To attempt to procure. a public office by bribery is a mis-
demeanour—Rez v. Vaughan (8). One reason is that the offices thus
get into the hands of unfit parsons, as stated by Hawkins in his Pleas of
the. Crown. The same may happen where the office is gained . by false
representations. Theinjury is of a public nature—The King v. Richards (4),
In his General VleW of [515] the Criminal Law, p. 59, Sir Fitzjames
Stephen says: “There is. a .close analogy between torts and mis-
demeanours : each is a violation of a duty imposed by statute or common
law, and each class is made up of members which are shown to belong to
it, not by reference to aty definits catalogue—like those which mlgbt be
drawn up of felomeS—bub by reference to broad general prmclples At

p. 58 he says: " Indeed, a prosecution for a misdemeanour is hardly

distinguishable from an action for tors, in which the Queen is plainbiﬂ', and
which sounds in punishment ingstead of damages.. This istrue as far as
the procedurs is concerned in rasnact of felonies also, and there is little,
and.indeed, no reasonable distinction between statutory misdemeanours’

(such as obba.mmg goois by false protences) and felonies; but. the .

question, what is a ‘mjs lemeanour at common law ? hardly admits of any
better answer than that it is a tort progecuted by: the Crown.”

Iiis in our opinion unnecessary ab the present stage to.deal with ‘the
quathon whether chea.tmg or a.ny obher oﬁence was comzmt;bed For

ety

(1).13 B. 515, . (2) 2 Bast, 92 (108),’
. (8) 4 Burr. 2494." {4) 8 T\R, 634 (637).
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these reasons we. reverse -the order of acquittal passed in appeal by the:
learned Sessions Judge. As.he decided fhe appeal only on the question of
law with which we .have dealt, and.without determining the merits, or
the question as. to local<jurisdiction which has been raised here, but which
depends partly on the facts, we now, under s. 428, Criminal Procedure
Code, direct that the appeal of the prisoner be retried by the Sessions
Judge. For such an .order we find - a precedent in The Government of
Bengal v. Gokool Chunder Chowdhry (1). That case was tried under the.
Code of 1872, but we are of opinion that the words relating to trial in the-
present Code, in s. 423, are used in a sense wide enough to include the

trial of appeals as in- ss. 342, 344, 352 and some sections of chap. 25.

Order of acquetial reversed, and appeal directed to be retried by Sessions

Judge. . - :

13 B, 515 N..

NOTE.—The following is the decision of WEST and NANABHAIL, JJ., in the case of .
Queen-Empress v, Vathal Narayan (Criminal Appeal No. 47 of 1886), referred to in the -
above judgment ;— C ‘ i

" “This is an appeal mads by the Government of Bombay against an order of acquittal
rassed by the Assistant Bessions Judge of Poona in the case of [516] Imperatriz v.
Vithal Narayan Joshi, who was charged. with the offence of using as genuine a forged. .
document under s, 471 of the Indian Penal Code, The accused passed the Public.
Bervice Examination {called Moolky Bxamipation) in the year 1883, At that time
biis age was 23 years, and in the certificate that was prepared by the educational authori-

_ ties it was put down as 23. In the copy of the certificate that was furnished to the accus-

- employment. :

od his age appears to have been altered from 23 t0 20. This is evident on the document,
itself. The accused admits that he was 22 years of age when he passed the examination,
and that he forwarded this certificate to the Collector along with his petition for
“The Assistant Sessions Judge Mr, Steward acquitted the accused, on the ground:
that though he intended to delude the Collector . by a false statement of his age into
admitting him into the public service, still that did not amount to defrauding the
Collector, ) - o :
“The questions for consideration are :— - . : . -
“{1) Whether the certificate furnished to the accused stated his age as 23 which:
was subsequently altered to 20?2 . S S o
- *(2) Whether the accused is guilty of using a forged document under s. 471 of the
‘Tedian Penal Code (Act XTIV of 1860) ? . :
¢ “ As to the facts of the case, the Assistant Judge has clearly found that the figure 23
was altered o 20 by erasure, and that it was so altered before it was sent to the
Collector. Leaving aside the question as to how far a person using such a document
chould be liable for civil purposes, it is certain that for criminal purposes there must be
proof, beyond all reasonable doubt, that the tampering was the act of the accused, or
that he wag aware of it. o i . :
“The age of the accused was,asadmitted by himself, 23 on the date of the certificate.
In the office copy it is put down as 23. Being anxious for the result when he appeared
at. the examination, and baving passed it successfully, he must have looked at the
certificate furnished to him with sufficient care to enable him to see whether his age
Was mentioned ‘as 28 or 20.. If iv contained the figure 20, he would have at once found
it out and got it corrected. It was a small document, and it cannot be supposed that
the figure could havé escaped his notice either when he got it or when he sent it to the

" Collector. The only possible conclusion is that the age of the accused was mentioned

in thig certificate as 23. ' It was his duty tothe public and it was his own interest also
to ‘keep the certificate intact. It was altered in a way beneficial to him. It
must, therefore, be beld that the accused made the alteraticn -either himself, or
through somebody, and apparently with a view to induce the Collector to the belief

" that he was of an age junior to his real one, and giving him a longer time for public

service, It was argued by Mr. Athlaye, for the accused, that there was no disbonesty
within fhe meaning of s; 24 of the Indian Penal Code, inasmuch as the accused, if he
had got the employment at all, would have got his wages for work done. If, however,
the alteration was made fraudulently, that suffices for the purposes of s, 464,

(1) 24 W. B. Cr. R. 41.
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as shown by illus, (%), and that. illustration shows .that the mere fabrication
of a false certificate of character raises the presumption of fraud. It was held by
[517] Le Blsne, J., so.long as a century ago, that by fraud is mean$ an intention to
" deceive ; whether it be from any expectation of advantage to the party himself, or from
the ill-will towards she other, is immaterial : see Haycraft v. Creasy. (1).

. “With regard to the operntion of s. 471, illus. (%) to 8. 464 is. equa.l]y appli-
cable to the one section as the other. To induce the Collectar to enter into the con-
tract to'employ this man as a karkun under the belief induced by tbe forged cemﬁcate
that he was not mere than 25 years of age, brings the cass under 471, :
“The case falls most strictly within the définition of using a forged document.
: “We, therefore, reverse the order of acquitial passed by the Assistant Sessxons
Judge, and direct the re-trial of the accused.
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24th June 1886, [F., L. B.R. (1893—-1900) 266 R. 13 B. 506 ; 28M 90 1 Weir 538

(2); 4 L.B.R. 515 (318)]

13 B. 517, .
APPELLATE CIVIL.

Before Mr. Justice Nana,bhm Harzdas and Mr Justice Parsons.

BALVANTRAO AND OTHERS (Original Plamnﬁ‘s) Appellants v.
BHIMASHANKAR AND OTHERS (Original Defendants), Respondents
[5th Mareh, 1889.]

Valuatwn-—-Subordmafe Judge’s power to mzkb—Court Fees Aet (VII of 1870) s. 7 el. w.
(fi—Civil Procedure Code, {4ct XIV of 1882), 8. 54 cls. (a) and (b)—Practice—
Procedure.

The plaintiffs broughha suit for an s.ccount. and apprommately valued their
olaim at Rs. 16-15-0. The Subordinate Judge was of opinion that the claim was
for recovery of money, and should have been valued at Rs. 1,000, He therefore
called on the plaintiffs to maka up, tbe stamp to that required on this valuation ;

13 B. §06.

and the plaintiffs refusing, he dismissed their suit under s, 54 (b) of the Civil Pro-' :

cedure Code (Act X1V of (1882).

Held, that, in any case, the Subordinase Judge was wrong. If the suit was
really ‘one fot an -account, the plaintiffs. were entitled to value the relief they

sought approximately, as they haddone ; if it were not one for. an account, but for

recovery of money, still the Subordinate Judge had no power himself to value the
relief sought,” but should have cailed on the defendant to value the relief he
sought, and shen if he had thought such relief was undervalued, he could have
applied s. 54 (a) ot the Code of le Procedure (Act XIV of 1882), and rejected
the suit. . . -

SECOND apneal from a declsxon of W. H Growe, stbrlch Judge of
Poona. . v ;

This was a smt brought & by the nlalnbxﬁ's for an a,ccounb of bhe proﬁbs
village of an snam managed by the defendants from the [518] year 1824 to
1884. - They valuad the claim at Rs. 16-15-0, and paid the Court fees on
that valuation. The Subordinate Judge of Poona was of opinion that the
suit was really one for money had and received, and that the claim would

amount o Rs. 1,000. ' He, therefore, called upon the plaintiffs to.make .

good the stamp duty, as if the claim were for Rs. 1,000, within a certain
time. The plaintiffs having declined to do so, the Subordinate Judge

dismissed the suit under 5. 84 (b} of the Civil Procedure Code (Act XIV ™

of 1882) e

% Gecond Appeal, No. 42 of 1887.
(1) 2 East, 92 (108).
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