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‘Cagses as to mmors——Vz]kor v. szzbhaz (1) and In re Motzra,m
V?.upachand (2) and Babaji v. Maruti (3)—have been cited by the pleader
for appellant. But we fail to see that the reasoning applies to this case :
and, with references to those judgments, we notice that Act XXXV of

,1858 confiains no provision by which suits can be brought on behalf of

‘a lunatic by & next friend, similar to the provizo about suits for small
amounts in 8. 2 of Act XX of 1864, or the provision of a summary

- jurisdetion in like cases, without inquisition, in 25 and 26 Vie,, cap. 86,

‘88, 12 t0 15. The Legislature has not made the provision. See Ex parte
Cahen (4), where it was ‘held thab a liguidation petition cannot-be SIgned
by & next friend on behalf of a *‘ lunatic not so found by inquisition.”

Tt is also well known that while the fact of ‘minority is often patent,
the question.of unsoundness of of mind is often complex, as shown
in the matter of Cowasji Beramgi (5) and. the cases there [664] men-

‘tioned. Moreover, the adjudication of the District Court deals with the

state of mind ab the time, and does not relate tio times past. Thus as

‘the ecircumstances vary, so do the principles which the Courts apply to

infants and to lunatics : the restrictions in s. 463 of the Civil Procedure Code
we find to be in accordance with the practice of the Courts in England
and so are the interpretations of that secbion by the High Courts in India.
For the reasons we have given we are of opinion that the Assistant
Judge was right in dismissing the suit brought by Bhikaji. '
"The present appeal was filed by Bhikaji. After his death Ganu bin

‘Raghoji Savant got his name inserted on the record, by order of this

¥

Court, as new next friend of Tukaram in place of Bhikaji. Ganu has hot -

obtained any appointment tnder Act XXXV of 1858, The reasons on

which we have found that Bhikaji had no right to file the suit apply to

Ganu's authority to appear as appellans, and we hold that he ‘bas none,
and that a future appointment to be manager of the estate under Act
XXXV of 1858 will not. cure the  want of locus. standi. - 'We, therefore,
confirm ‘the decree of the Assistant Judge, and direct the appellant Ganu
personally to pay the cosbs of this appea,l .

A ‘ Decree conﬁrmed:

13 B. 663,
’APPELDATE CIVIL, -
- Before Mr. - Justice Ja.rd-iﬁe and, Mr.’Justice‘Gandzi. h
'NARAYAN. GANESH (Orzgznal Plamtnﬂ Appellant .

HARI GaNESH (Original Defendant), Respondent.™
o [21st January, 1889.] o

Issues—szl Procedure Codé (det XIV of 1882) s, 149—Court's authonty to /rame new
issues— Amendment of plaint. .

‘ '18892) to frame new 1ssues which have the effect of altering the nature of the suif.

A Court's power of ta.lsmg additional issues is co-extensive with 1ts power of
amendmg pla.mts and is subject to the same testr:ctxons

© ~7 7 . '+ Second Appeal, No. 657 of 1885, .
- (1) 9BH.O.R. 310, , (9 11 BACR.2L. ~ (3 11 BH.CR. 183. .
© L. 100, D. 183, - (87 B. 1. . SRR

PRI

439 -

A Court is not authorized by s. 149 of the Code of Civil Procedure (Act XIV of
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' “The plamtlﬁ ongmally sued the defendant as a trespasser. clmmmg dama.ges/
for wrongful occupation and for injury done ‘to the la.nd in dispute.

[665] Some time after the issues bad been framed, the pla.mtlﬁ applied for_ ar
amendment of the plaint, and soughs t.o recover rent, iot the la.nd in suit, on th
- basis of a subsisting tenancy. - i

The Subordmate Judge, without ma.kmg the amendment framed two addi\-
tional issues, viz., (1) whether the suit was based on the relation of landlord and
.tenant, and (2) whether the thikans in dlspute wera let to the defendant, and
what rent the plaintiff was entitled to recover in respect of the same.

The Subordinate:Judge was found on these issues that the. tenancy was stlll
. subsisting, and passed a decree for the ren$ claimed,

. Held, that the SBubordinate Judge had no authority, under s. 149 of the Gode
-of ClVll Procedure (Act X1V of 1882), to frame the new issues.

SECOND anpeal from the decree of G. McCorkell, Assistant Judge of
‘Ratnagiri, in cross appeals Nos. 55 and 88 of 1885 of the District File.

The plaintiff sued o recover Rs. 500 as profits in respect of the
. properby seb out in the plaint, alleging that the defendant had passed - a
khand chitti, or rent-note, for the same on 29th July, 1880, whereby he
agreed to pay 1% Lhandis of paddy for the rainy season of that year. The
. plaintiff further alleged that, on failure of the ‘defendant to pay the
‘stipulated rent, he had brought a suit, No. 1054 of 1880, and obtained a °
decree for the rent; that the defendant then eontinued to take the profits
without right, and ha.d also ecut down trees. Hence the present suib.

The defendant.pleaded that he had not executed ‘the rent-note
- referred to in the plaint ; that the decree had been obtained ex parte;
'that the land in ‘suit was joint-family property ; and that the plammff
.ought to sue for partition.

e On the 20th August, 1884, the bubmdma.be Judge framed ten issues.

On the 81st October, 1884, the plaintiff applied o the Court for leave
‘to amend his plaint, By this application he sought‘. to recover from the
.defendant kkand, or rent, for the thikans in dispute, in accordance with the
rent-note, at the rate or 1% khandis of paddy for each rainy season and I
khands and 3 maunds for each hot season crop.-

.The Subordinate Judge did not think it necessary to a.mend ﬁhe plaint.
on the ground that all the facts appeared in the plaint as orlgma.lly framed,
but raised the following additional issues :—

[666] « 11th. Whether this suit is based on the relation of Iandlord

~and tenant between the plaintiff and defendant ?

“19th. What thikans were let to the defendant, a.nd what rent is the
plaintiff entitled torecover in réspect of the same? :

. He found, on these issues, that the relation of landlord a.nd tenant
did not determine after the expiration of the time fixed in the rent-note,
‘that the suit was broughton the basis of a subsisting tenancy, that all the
thikans in suit were let to the defendant under the rent-notbe, and that the
" plaintiff was. entitled to recover 106% maunds of paddy as rent.

. He pa.ssed adecree, accordmgly, in pla.mtlff’s favour. :

" On appeal, this ‘decree was reversed by the Assmta.nb Judge, for
‘bhe reason stated in the following extract from his judgment :— '
“Phe original plaint was a claim for damages for Wrongful oceupation
and for injury done fto the property. The suit would have been in the:

- nature of a suit by a landlord against a tenant for holding over. In the

suit, gs originally framed, no reliance was placed on the contract of July,
1880, it ‘appears to be only’ incidentally, mbroduced lnto ﬁhe plamﬁ
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In the amended suit, bhe khaml chitts; or rent-note, was the all i inall, In
, the original snit, the plaintiff contends that the defenda.nh has wrongfullv
dispossessed . him ; in the amended -suit he argues  the defendant is

my tenant who won’t pay his rent, and I must, thersfore, sue him for it.’

The nature or character of the orlgma.l suit is so totally contrary to, and
ab variance with, the amended suit that I am surprised that -the Subordi-
nate Judge did not perceive this and refuse the prayer of the pla.mtlﬁ
instead of passing the order which he did. It wag, therefore, in my opinion,
incompetent for the Subordinate Judge to have amended the plaint

as prayed ; and as the subject-matter ‘of that prayer eould not.be

brought on 6o the pleadings, the Subordinate Judge was not authorized,

- 1889
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" ‘under 8. 149 of the Civil Procedure Code (Act XIV of 1882), to add vl

. isgues . raising questions which do not a.ppear in the pleadlngs In,

Baboo Lall v. Bam Narain Ram (1) it is [667] and a settlement

of issues, the Court will not exercise its diseretionary power to raise a new

issue, except on clear proof of inadvertence, or mistake, or the disecovery
‘of new matter affecting the merits, and that such matter was not within
the knowledge of the parties at the time of the seitloment of issues. Tn the

present suit none of these redéeming circumstances arise. It wa.s, there- -

~ fore, not competent for the Subordinate Judge to frame fresh issues outside

the original pleadings. . I feel that T am supporfed in my opinion by -

Nzhora Roy v. Radha Pershad (2). The Subordinate Judge ought, there- °

fore, to have refused the application for amendment, and omitted to frame
the fresh issues, For these reasons, the decree of the 'Subordinate Judge
is bad.”

Agaluét this dscxsxon the nlammﬂ’ preferred 2 second appeal. ﬁo the

.Hl"h Court.
Telang (with hlm Da]z Abom Khare) for a.npellant
Mahadev C. Apte, for respondent. R
J UDGMENT

The judgment of the Court was delivered by .
JARDINE, J.—On a careful consideration of the pleadings and the

.. issues originally framed, we are of opinion' that the claim stated in the

plaint ig for the profits of certain lands, which, the pla.int says, the defend-

anb had taken .* without right,” and ‘* wrongfully.” *. The same view has
been taken by both the .Courts below. The Subordinate Judge remarks -
that plammﬁ' claimed the profits as damages, treating defendant asa -

) Erespasset The Assistant Judge considered the orlgmal plaint to bea
claim for damades for wrongful oceupation, and for m]ury done. to the
‘ propert;y

Afterwards, the pla,mtlff apnlled for amendment elechmg to treat the .

defendant as his tenant, and confining his claim to the profits of cerfain
lands, which are specified in a rent-note, of which he had filed copy with
his plaint. The Subordinate Judge, without making an amendment, framed
two new issunes in regard to the relation of landlord and tenant, on the
. footing of the rent-note. The Assistant Judge was of opinion that,.
like. as the amendment if allowed would have converted the original suib
*into a suit of [668] another and ineconsistent character, so the Subordinate
"Judge had exceeded the limits of s. 149 of the Civil Procedure Code, the
. additional issues not being necessary for determining the controversy

(1) Coryton; 8. ' | @50, 64

. [ A4 .
" B VII-56 o
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1889  between the parties. It is admitted tha.b the ‘result was to treat the sulb
"JAN. 21, as one brought by alandlord against a tenant for holding over.
'A'I_’;I;L‘ The first question to be determined is, whether the Subordinate J udge
, exercised a proper discretion in allowing the additional issues to be framed.
LATE  The subject is discussed in Nehora Roy Radha Pershad (1), to which the
CIviL. - Agsistant Judge refers as authority ; as also in Damodar Madhowji v.
13 B. 664 ‘Purmanandas lJeewandas (2), where most of the cases are collected by
* 0% "Mr. Justice Seott in his judgment. It is urged in this appeal that the mention
in the plaint of the rent-note and the decree obtained thereon in a previous
‘suit, and the answers given to the Court by plaintiff’s vakil, did sufficiently
raise & claim on the contract of landlord and tenant. We agree, however,
with the Assistant Judge, that this contract was only incidentally intro-
duced into the plaint : as already pointed out, the Subordinate Judge took
the same view of the plaint. Plaintiff is a pleader, and if he had wished
to sue delendant as bis fenant it would readily have occurred to him to
‘use clear and appropriate la.ngua.ge ‘We must follow the rule deducible
from the cases and thus stated in R. and N. Modhe v. 8. Dongre!(3), which
_also was applied in Damodar Madhowsi v. Purmanandas Jeewandas (2j—
* A reasonable amendment not inconsistent with the case as it originally
"stood can be allowed.” Now, in Newdy v. Sharpe (4), an amendment
converting a elaim on the footing of a ‘subsisting lease into a claim on the
footing of eviction was held to be an alteration of the nature of the suit.
.The presen$ is somewhat the converse of that case, and in the absence of -
authority to the contrary, we hold that the alteration made has an equal
effect; and was not authorized by s. 149, We are also of opinion that
under the circumstances of this case, the vagueness of the claim and the
" nature of the defence, the lower [669] Court of appeal was justified
in overruling the discretion of the Subordinate Judge—Laird v. Briggs 5.
For these reasons, we confirm the decree, with costs on appellant.

Decree confirmed.

13 B. 669, ,
APPELLATE CIVIL.

Before Sir Charles-Sargent, Kt., Chief Justme,
Mr. Justice Nanabhaz Haridas and Mr. Justice Jardine.

DaONDBEAT NARHARBHAT (Plasniiff) v. ATMARAM MORESHWAR
(Defendant).* [28th February, 1889.]
Siamp—Dacument proposing o borrow on certain conditions—Promissory note~—Proposal
—Contract Act, IX of 1872, s. 4. )

A letter containing a request to borrow a certain sum of money, promising
‘that the same should be repald with interest on a certain day, is not Iliable to
~-stamp duby. It is not a promissory note, but a mere proposal under.s. 4 of the

. - Indian Contract Act IX of 1872,

[F 93 M. 156=7 M.L..J. 220; 27 M. 1= 14 M.LJ, 65(66),D 16 M. 283.]

- THISwasa reference from Rav Saheb Sakharam Mahadey Karandlkar,
Subordmaﬁe Judge of Devgad under s. 49 of the Stamp Act I of 1879 '

‘* Civil Reference, No. 18 of 1888,

(1)50 64, C (2) 7B 155. 3 .5B.”609 614).
(W L.R.8CGh.D, 39, - (5} L.R.19 Ch, D. 22 (28). A )--'- S .( J
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