1889
.JAN, 10,

APPEL"
LATE
CiviL.

13 B. 654,

13 Bom. 856; INDIAN DECISIONS, NEW.SERIES C [Yol

JUDGMENT.

SARGENT, C. J.—The ‘suits, having been transferred from the Court
of the Sukordinate Judge of Pandharpur to the Distriet Court of Sholapur,
were pending in' the latter Court when the defendants made their appli-
cation to have the suits retransferred to Pandbarpur. Section 25 only
enables a Distriet Court to [656] transfer a suit pending in a Court of
first- instance subordinate to itself, and not to transfer a suit which is
pending in its own Court. The order of retransfer must, therefore, be
dxscha,rged as havmg been made without ]unsdlctlon Rule made absolute

' with costs.

13 B. 656,
' APPELLATE CIVIL.
Before Mr. Justice Jardine and Mr. Justice Candy.

TUKARAM ANANT JOSHI, A LUNATIC BY HIS NEXT FRIEND, BHIKA-
J1 RAMOHANDRA NIMKAR (Original Plaintiff}, Appellant v.
VITHAL JOSHI AND OTHERS (Original Defendants), Respondents.®
[14th January, 1889.]

Right to sue—Suit by a newt friend of a lunatic—Code of Civil Procedure { Act XIV of
" 1882), s. 463—Adjudication of lunacy under Act XXXV of 1858.

A suit for partition was brought by A4 as next friend of B, a Iunatic.

Bubsequent to the institution of the suit, B was ad]t{dged to be of unsound
mind under Act XXXV of 1858 and A was appointed a manager of the lunatic’s-
estatbe.

. Held, that 4 had no right to sue, as next friend of the lunatic, under chap,
XXXI of the Code of Civil Procedure (Act X1V of 1882). The provisions of this
chapter apply only in cases where there has been an adjudication of lunacy under
Act XXXV of 1858 previously to the institution of the suit. )

Held, also that, independently of the provisions of chap. XXXTI of the Cede of
Civil Procedure, on principles of equity, 4 bad no nght tosue in respect of the
immoveable property of a lunatic. - .

Beld, further, that the adjudication of lunacy undet Aot XXXV of 1858 and
A’s appointment as manager of the lunatic’s estate subsequent in the institution
of the suit did not cure the original invalidity of his proceedings in the suit,

IN. F 23 B. 653 ; Kppr., 21 B. 351 (365); R., 20 A. 2 (5); 3 ..B.R. 169 (172); D., U.B
R (1905) ; 3 Qr. G P.C. 463.]
SECOND appeal from the decree of R. Courtenay, Assistant Judge of
Ratnagiri, in appeals Nos. 336.and 340 of 1885 of the District File. -
' This action was instituted -by Tukaram Anant Joshi, a lunatic, by

- his next friend, Bhikaji Ramchandra Nimkar, for a partition of certain

ancestral property. The suit was filed on 29th August, 1883.

The defendants pleaded (inter alin) that Bhikaji could not sue, as
next friend of the lunatxc, withoub 2 certificate of guardlansblp or. admlms-
tration.

'[657) In January;. 1885, when bhe Subordmate Judge, after ha.vmg
recorded the whole evidence and heard argumen!;s of both sides, was about-
to pronounce judgment, thka.]x applied to the District: Judge, under Act:
XXXV of 1858 for an 1nqu1rv into the pla.mt:lff 8 sbate of mmd On the-

# Second Appeal, No. 652 of 1886,
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_12th March, 1885, the plaintiff was adjudged to be of unsound mind, and: 1889
Bhikaji was appointed to.be a guardian of l;he person, as woll a8 managerl JAN 14.°
of the estate of the lunatic.

"'On 27th June, 1885, - the Subordma,t;e Judge held that bhe present APPEI“
suit by a next - friend was maintainable under the “provisions-of chap.' UATE
XXXT of -the Code of Civil Procedure, and pa.ssed-a. decree dlrecbmé‘ CiviL;..
partition: of the lands in dispute. ' : o

On appeal this decree was reversed by the Assistant'J udge, who" waa‘sxz 18 B 686
of opinion that, at the institution of the suit, Bhikaji bad no authdrity 'to
act for the plaintiff, and that his subsequent appointment, under 'Act
XXXV of 1858, as managar of the lunatic’s estate dld not cure the orlgmal
defect; ‘He, therefore, dxsmlssed the suit. ‘

* Against this decision a second appeal was preferred to the ngh Court .
. Nagindas Tulsidas, for appellant. -
Manekshn,h Jahanqzrsnah for respondents.’

JUDGMENT

o ;,l'_[‘he judgment of the Court was delivered by -

; JARDINE, J. —The suit was: for partition of lands, and was ﬁled on-
the 29th:August, 1883, by one Bhikaii Ramchandra, as next friend of.
. Tukaram-Anaut Joshi, a lunatic. The defendants in their written state-
men$ alleged that the nexb friend of a lunatic cannot bring a suib wmhou.. -
having obtained a certificate of guardianship or a.dmlmsbratxon

' The fifth issue framed bv the Subordinate Judge ‘was as follows i
*“ The plaintiff has sued by his next friend.. Whether such suit ‘can lis; °
according to chap. 31 of the Civil Procedure Code ?” It is-admitted that’
on the 12th March, 1885, Tukaram was adjudged to be of unsound mind,
and Bhikaji'was appointed manager of his estate, under s. 9 of Aet XXXVJ
of 1858. Section 14 declares that, with certain exceptions, which it is:
unnecessary to [658] notice here, such a manager “may exercise the
game powers in the management of the estabe, as mlghb have been exer-:
clsed by the proprietor, if not a luna.tlc '
- The Subordinate Judge decided the suit on the 27th J une, 1885. The'
finding on the fifth issue is as follows :—" The plaintiff has been adjudged .
to be a person of unsound mind under Act XXXV of 1858 (see Ex. 78) ;.
80, under s. 463 of the Civil Procedure Code, a next frlend can mstltuhe
a suit by a person of unsound mind. " ¥, therefore, hold thaﬁ the next
friend, who is also the certificated gua.rdw.n of the plamnff (see Ex. 78), .
can instibute the present suit for the insane person.” The document,'.
Ex. 78, appoints Bhikaji to be manager of the estate and guardian of the’
person of Tukaram under Aet XXXV of 1858, The Subordinate Judge
also determined the issues on the merlbs and passed decree dlrectmg a’
pajrtltlon ‘

, .The defendants appealed to the District J udge The sixth ground ofi
appeal is that *‘ a certificate obtained after the institution of the suit dld',
not ‘legalize the previous proceedmgs Mr. Courtenay, the Asgistant
Judge, who tried the -appeal found in,the affirmative on - the following |
isstie—'* Whether the suit should fail on account of pla.lnlnff 8 next friend’
not having obtained a certificate uuntil after the institution of the suit ?”
‘The Assistant J udge found that. Bhikaji did not apply 0. the - Dlstrlct
Court, under Aet XXXV of 1858, until after the 20th :J anuary;’ 1885 “the
- day on which$he Subordinate Judge, after.havitig recorded all the etidénce
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1889 and hearing the arguments of pleaders on both sides, was ho pronounca
JAN. 14, judgment, Then the Subordinate Judge raised a new issue as to the .
- state of mind of Tukaram in 1879. The declaration of the District Court
APPEL- g5 that Tukaram was a lunatic on the 12th March, 1885. The
LATE  Asgistant Judge held that this declarafion and appointment by the.
Crvin. Distriet Court did not avail to give validity to Bhikaji's earlier ptoeeedmgs
— in the suit, We confined ‘the argument to the sixth point of the a.pneal
18 B. B36. petition to this Court, .which avers that the Assistant Judge has erred in
this finding.

Mr. Nagindas has argued for appellant bba.h Bhlkau was competenf.
" to file the suit, as next friend of Tukaram, under the provision [659]
of s. 463 ¢f the Code of Civil Procedure, which applies ss. 440 to 462 in the

case of cerfain persons of ursound mind. Butin an appeal from an

order granting a review of judgment at the instance of a mnext friend—

" Ganesh Padmakar Bhat v, Tukaram Anant Joshi(1),—the High Court held

that an application for review could not be made by a next friend, where

the alleged lunatic was not of the class specified in s. 463, viz., * adjudged

to be so under Act No. XXXV of 1858, or under any other law for the . .

time being in force.” We are informed that the judgment of which
roview was sought was in a former suit for partition of lands brought on
behalf of this same  lunatic Tukaram by one Krishnaji Vithe as next
friend. No other authority has been cited on this point befors us. We
have thought it right, however, to refer to some of those reported in the
Indiar and the English books. In Uma Sundari Dasi v. Ramji Holdar
(2), it was.laid down that a man not yet adjudicated a lunatic bad not
.Tost his civil rights, and there was no.reason why he should not have. .
appeared either by vakil or in person Dennis v. Dennis (3) Bock v. Slade -
(4) and Glzddon v. Trebble(5) are quoted for this ruling : the last two cases
being suits for money. In the matier of the petition of Bhoopendra
Narain Roy (6) it may perbaps be inferred, from the languge used by the
learned Judges at p. 543 of the Report, that they were of opinion that a '
suit by an unadjudicated lunatic might be brought by a next friend. But
this is only an inference, and the point was not before the learned
Judges. Megan Babuji v. Maldas Purshotum (7) and Jonnagadia’
Subbaya v. Thatiparthi Senadale Buthaya (8) deal with the case of a -
defendant lunatic, not adjudged to be of unsound mind ; and are in har- -
money with the view faken by this High Court previously alluded fo,
that chap. 31 of the Civil Procedure Code is not applicable, where fthe
lunacy has not been adjudicated. The authorities above noticed appear
to show clearly that ehap. 31 conferred no authority on Bhlka]l to ﬁle
the suit.

[660] Another question remains, whlch we think we ought to consi-
- der, although it was not raised at the hearing of the appeal. Irrespective
of chap. XXXI, had Bhikaji a right to fila the suit as next friend, assum- -
ing, for the purpose of the question, that Tukaram -was of unsound mind"
' at the time, althongh not so adjudicated ? The answer depends on the
principles of equity as applied in the practice of the tribupnals. The .
nature of the suit in the present matter has to be regarded. The rule is
thus stated in Daniell’s Chancery Practice, 6th ed. Vol. I, p. 116:—

" (1). Printed Judgments for 1885, p. 23. i (9) 7C, 243, ‘
(3) 2 Williams Notes to Buundets’ Rep P 329. .. {4) 7 Dowl. P, C. 22,
(5)9 C. B., (N.B.) 367, " (6) 60. 539

V) Printed Judgments for 1881, p. 144. : (8) 6 M. 380..". .
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*If the ob]eeb of the ‘action is to' deal with the real. estate of a

person of unsound mind (as an action for partition or for sale in lieu

thereof), the action cannot be: brought by a next friend, although.an
action may be instituted by a next friend for the protection of a person

of unsound mind."” For the first part of this rule, the case of Halfhide

v. Bobinson (1), (a suit prior to the Parfition Ach), is mentioned as an
‘authoriby. There the point was raised by Lord Justice James, and decided
—Lord Justice Mellish concurring—in the following words :—"‘ I wish it
‘o be understood that a bill eannot be filed by a next friend on. behalf - of
& person of unsound mind not so found by inquisition,';for' dealing With
his real estate. The consequences of such a ecourse might be monstrous.’

Thig authority may be ac¢cepted as a clear indication of the view in which -

Courts of Equity in England regard suits like the present. Other cases—
e.g., trusts and partnerships—'sta.nd on othér grounds. People of -un-
sound mind stand ip frequent need of protection. The reasons why the
next friend may sue in the Court of Chancery on bohalf of a lunatic, not
8o adjudged, are pointed out in Rock v. Slade (2), Gleddon v. Trebble (3)
Beall v. Smith (4) and Jones v. Lioyd (5).

A further point arises which has been argued and which it i§ neces-

- sary for us to decide,~—that is, whether the adjudication by the District

Court on 12th March, 1885, that Tukaram was then of unsound mind,
and the appointment of Bhikaji as manager on that day, cure the original
invalidity of his proceedings in the suit [664] prior to that date. No
authority has been cited to us bearing on the point, except Mahammad

'Azmat v. Lalli (6), which bears on it only slightly and by analogy.. _Th.e E
ruling of their Lordships of the Judicial Committee of the Privy Council .
on the effect of production, after filing of suit, of a certificate required -

under the Pensions Act, XXIII of 1871, is to be found at p. 434 of the
Report. Their Lordshms took notice of the words of the Actrequiring the
Court to take cognizance * upon receiving a certificate ”’ from the Collector
The reason being thus special, we cannot apply it generally.

In the absence of any legislative provision on the point, we think we
should refer to the practice of the Courts of Equity and the reasons on
which it is based. ' An action brought in the Court of Chauncery by a next
friend for a lunatic. not so found by mqulsxtlon was held to be at once
paralysed upon this stase of things ceasing, either by recovery—Palmer v.

" Walesby (7), or declaration of lunacy—Beall v. Smith, (4). - The present
© . .case would present no difficulty in the application of this principle but for
the peculiarity that Bhikaji, the next friend, got himself appointed manager

.at the adjudication : otherwise we might hold that all proceedings in the
_sult after the adjudication are irregular and void. Ounght we to treat the

,€as80 as an exception to the rule? - That depends on the reasons by which

,the rule is supported. Thev are stated in the judgment of Lord Justice
~ James in Beallv. Smith (4)."* It was quite clearthat if the lunatic recovered

‘he could act for himseif; it- was also clear that if he did not withina few
months recover, it Would be necessary fo obbam for him thelegitimate pro-
bection of the Court in Lunacy.” Agaln. the bill purports to be the bill
of a person of unsound mind, not found so by inquisition, suing by his nexf
friend. It is essential to any such suit that the plaintiff should be of un-

~.gound mind, and that he should not have been found so by inguisition.

. What is the effect of that state of things ceasing to be? I am'of opinion

{1) L. R.9Ch. 373, (375).  (2) 7 Dowel. P. C. 2.  (3) 9 O.B. (N;8.) 367..
(4) L. R. 9 Ch. 85 (93). (5) L. R. 18 Eq. 265 (6) 8 C. 422,

(7) LR 8 Cb. 732,
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on prineiple, and ﬁhere is no authority fo. the ' contra.ry, ﬁhaﬁ ﬁhe suxb is
-absolutely- paralysed thereby. If hé becomes of sound mind, .the nexf
:[662) friend.'can “have no. prefext for continuing his intervention ;
if he is found .lunatic by inquisition, so as ‘to be under' the eontrol
-and protection of the Crown and of the Court in Lunacy, there is equaily
no pretext for. continuing fthe - officious protection of a.self-constituted
‘guardian or committee when there is a legitimate protection in the proper
tribunal. 'We were .referred to some decisions or dicta to the effect that
a suib becomes abated by the appointment of a committee, and it was con-
tended from thig that there was no abatement until such appointment.
‘But thers is no' decision that it ean go on in the interval between the
‘inguisition and the appointment, and Viee Chancellor Shadwell expressed
a clear opinion that going on even after the commencenfent of proceedings
in Lunacy would be  afraud on the jurisdiction. Tt is not suggested that
"such a bill could be filed in the interval between the inquisition and the
final appointment of a committee, or in the interval between the death of
.one committee and the appointment of another. The committes is only
an officer of the Court, the Court .itself being only the dslegate of the

" Crown's prerogative.. I is not because a committes has been appointed,:

but because the Crown, by its proper- tribunal, has the lunatic and all his .
.affairs under its exclusive care and protection, that the power of any
person to0 commence or to prosecute any proceedings for his protection.is
‘taken away. 'There.is no inconvenience or injustice in this.. Application
-can-at all times be.made to the Court for any thing that may require or

“«may be just to be done, and no doubt if: any person who has inberfered for

the protection of a lunatic can satisfy the Court that he has acted bora
.fide, and. for the bensfit of the lunatic, the Court will reimburse him, as
-it would recompense any.other person who had rendered services to the.

< lunatie. - T am satisfied, therefore, that every proceeding, and every order,

-taken or made in the suit after the inquisition, was irregular and void, as

. much so as if it had been taken or made after the lunatic’s death.

Moreover, any such attempt to deal with a lunatic’s property after the
‘inquisition amounts to a gross contempt of the Court in Lunacy(1).”

Now ib is to be remarked that most of Lord Justice James’ observa-
“tions on the care and protection afforded by the Couri to [663] the.
‘lunatic and all his affairs apply equally to the District Court acting
-under Aet XXXV of 1858, The manager has to get thesanction of the
"Distriet Court for sales -and morigages and for leases exceeding five
“years. - Inventories and accounts have to be rendered: and the Court
‘may, for sufficient cause, remove the manager -and -the guardian of the
‘lunatic’s person. It is obvious that if we were to hold that a person, who,
‘after he has brought a ‘suit for partition on behalf of an alleged lunatic,
“obtaing'a tardy. a.d]udlca.txon and appombment under Act XXXV of 1858,

- eould ratxfy his previous proceedmgs in the suit, the paramount object of

“the Act, "' to make better provision for the care of the estates of lunaties,”
- would be in- danger of frustration. The power of the Court to protect
‘the estate might be seriously hampered in the interval: and there would
~be:encouragement to strangers to. brmg sults wmhoub any feelmff of
resnonsxbhty to the tribunal,

L " For these reasons we ‘are of opmlon tha.t in the a.bsence of any’

L “authority to that effect,  the presenti case should nob be brea,ted as

excaplional. s o L s
- ) L,R.;7.'0h. o4, (95.)
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‘Cagses as to mmors——Vz]kor v. szzbhaz (1) and In re Motzra,m
V?.upachand (2) and Babaji v. Maruti (3)—have been cited by the pleader
for appellant. But we fail to see that the reasoning applies to this case :
and, with references to those judgments, we notice that Act XXXV of

,1858 confiains no provision by which suits can be brought on behalf of

‘a lunatic by & next friend, similar to the provizo about suits for small
amounts in 8. 2 of Act XX of 1864, or the provision of a summary

- jurisdetion in like cases, without inquisition, in 25 and 26 Vie,, cap. 86,

‘88, 12 t0 15. The Legislature has not made the provision. See Ex parte
Cahen (4), where it was ‘held thab a liguidation petition cannot-be SIgned
by & next friend on behalf of a *‘ lunatic not so found by inquisition.”

Tt is also well known that while the fact of ‘minority is often patent,
the question.of unsoundness of of mind is often complex, as shown
in the matter of Cowasji Beramgi (5) and. the cases there [664] men-

‘tioned. Moreover, the adjudication of the District Court deals with the

state of mind ab the time, and does not relate tio times past. Thus as

‘the ecircumstances vary, so do the principles which the Courts apply to

infants and to lunatics : the restrictions in s. 463 of the Civil Procedure Code
we find to be in accordance with the practice of the Courts in England
and so are the interpretations of that secbion by the High Courts in India.
For the reasons we have given we are of opinion that the Assistant
Judge was right in dismissing the suit brought by Bhikaji. '
"The present appeal was filed by Bhikaji. After his death Ganu bin

‘Raghoji Savant got his name inserted on the record, by order of this

¥

Court, as new next friend of Tukaram in place of Bhikaji. Ganu has hot -

obtained any appointment tnder Act XXXV of 1858, The reasons on

which we have found that Bhikaji had no right to file the suit apply to

Ganu's authority to appear as appellans, and we hold that he ‘bas none,
and that a future appointment to be manager of the estate under Act
XXXV of 1858 will not. cure the  want of locus. standi. - 'We, therefore,
confirm ‘the decree of the Assistant Judge, and direct the appellant Ganu
personally to pay the cosbs of this appea,l .

A ‘ Decree conﬁrmed:

13 B. 663,
’APPELDATE CIVIL, -
- Before Mr. - Justice Ja.rd-iﬁe and, Mr.’Justice‘Gandzi. h
'NARAYAN. GANESH (Orzgznal Plamtnﬂ Appellant .

HARI GaNESH (Original Defendant), Respondent.™
o [21st January, 1889.] o

Issues—szl Procedure Codé (det XIV of 1882) s, 149—Court's authonty to /rame new
issues— Amendment of plaint. .

‘ '18892) to frame new 1ssues which have the effect of altering the nature of the suif.

A Court's power of ta.lsmg additional issues is co-extensive with 1ts power of
amendmg pla.mts and is subject to the same testr:ctxons

© ~7 7 . '+ Second Appeal, No. 657 of 1885, .
- (1) 9BH.O.R. 310, , (9 11 BACR.2L. ~ (3 11 BH.CR. 183. .
© L. 100, D. 183, - (87 B. 1. . SRR

PRI
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