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purports to be, is clearly laid down, and we follow that deei’smn ' which 1888° '
we think, is in accordance with law and in consonance also with the deci- * Ava. 17, -
sions of this' Court. We are of opinion that the present suit will lie, and —_
. we, therefore, reverse the decrees of the lower Courts, and order thaﬁ the APPEL-

i suit be heard on the merits. Costs to abide the resuls. . LATE
Decree reversed and case remanded o CE’E‘"‘
' 13 B, 429.°

13 B 231,

[434] APPELLATE GIVIL

Before Szr Gharlns Saraent Kt., Chief Justice, and Mr Justwe Nanabhm
. Harzdas )

MOTILAL RAVICEND {Original Plamtzﬁ”) Appellsmt . UTA‘\I
R | AGJIVANDAS (Original Defendant), Respondent ¥
* [22nd December, 1888.] - ‘ S

Debtor and creditor—Sale to ereditor for old debs and few advance. on debtor s bankmpt-
ey —Intent to delay and defeat credifors—Bona ﬁdes of purchaser—-ﬁ‘raudulent
preference— Statute 13 Eliz. c. 5. .

On the 27th February, 1886, the ﬁtm of Ranchhod Jamna, a family firm, was.
on the point of failing, being heavily indebted. On that day, the managing
member of the firm executed {four sale deeds, comprising all the property of the ™
firm, in favour of four diffefent creditors of the ﬁrm of whom the plaintiff wasone.

- The deed execuled in favour of the plaintiff wasin consldetatlon of a then existing -
" long-stauding debt and a fresh advance of Rs. 3,400 made by him to the firm.
- The next day the firm stopped payment. The defenda,nt was one of the creditors
-of the firm, and sought to attach and sell the property conveyed to the plaintiff
in execution of a decree which thedefendant had obtained against the firm. Tha!
plaintiff’s objection to the attachment by the defendant having been disallowed,
. he brought the present suit against the defendant, to establish his right to the
property -attached under his sale-deed. The defendant contended (intwr alia)
that the sale to the plaintiff having been effected in order to dalay and deiea,t the
".creditors and to give uodue preference to the plaintiff, was void. ‘

Held, on the evidence, that thesale to the plaintiff was, on- the part of the-
plaintiff at least,'a bona. -fide sale in consideration of a'debt still due, and for
payment of which the pla.mnﬁ had been pressing, and Rs.3,400 in cash ; and that.
there were no circumstances in the case which showed that the plamtxﬁ in enter-’
ing into it was a party to any schems to delay the general body of the creditors,:
That being the case, the sale was not impeachable at the instance of the defend-
ant; although, having regard to the faot of its having bean negotiated on the eva,

" of the failure of the firm it might possibly be regarded as a sale by " which the
plaintiff obtained an unfair preference, ahd as such perhaps be lmpeachable at
- thesuit of the whole body of creditors, . B

In re Johnson Golden v. Gillam (1) referred to and followed.- @ . s

" {F., 15 M.C.C.R: 10¢ (106); R., 25 B. 202 (213); 16 M. 397 (399); 13 ‘C.P.L.R. 180
(186); (1900) P.L.R. 513 (520); D., 22 B. 255 (258).] :

Tt

T THIS was an a.npeal from a declslon of Davara.m G‘rlduma.l Actmg
- Assistant Judge of Ahmedabad. , )

Chunilal, Chotalal, Dayabhai and J 1van;al were members of a ]omb
" Hindu family, of whom Chunilal was the head and manager, whlch carriad
on busmass under the name of Ranchhod J amna.

- Appeal No. 71 of;lBBS.v- .
2°(1) L,R. 20 Ch..Div, 389, .
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[435] The plamtlﬂ' was a relatlve of Ohumlal s faxmly, and had certain’
monetarv dealings with the firm, which stood indebted to the plaintiff toa
congiderable amount. The firm got involved in pecuniary difficulties, and
was on the verge of bankruptey on the 27th February, 1886, on which day
Chunilal passed four sale-deeds of all the property of the firm to four
different persons, of whom the plaintiff was one. The sale-deed to the
plaintiff was:in satisfaction of the existing debt and for a fresh advance of
Rs. 8,400 to Chunilal by the plaintiff. The deed was registered on the
3rd March, 1886, and arrangements for the dehverv of possession of the
property to the plaintiff appeared to have been ma,ue, though no change of
possession had actually taken place.

The defendant was one of the’ creditors of the firm, and attempted to
attach and sell, in execution of a decree obtained by him against the firm,
the property conveyed to the plaintiff. The plaintiff set up his purchase,

" and moved to raise the attachment, but failed.

The plaintiff, thereupon brought the present suit to establish his rlghb
to the property conveved to him by the deed dated the 27 February, 1886.

The defendant impeached the purchase by the plaintiff as fraudulent
. and collusive, and made w1th the view of defrauding the creditors.” -

The Court of first instance found. that the sale to the. pla,mtlff was
effected to defeat and delay the creditors, and that the plamtlff was a parbty

 to thefraud. I, therefore, rejected the plaintiff’s suis, . !

The plamtlff appealed to the High Court.’ : .
Inverarity (Messrs.. Bhaishankar and Dinsha and Ganpat Sadaehw )

. Rao with him), for the plaintiff (appellant).—The only question here is,
" whether the deed of conveyance of the 27th February is a genuine transae-\

tion. My client’s vendor was in difficulties at the time of the sale, bu
there was a real debt due to my client.- There is no undue prefererce.
here. Kxcept in the case of insolvency, a debtor is at liberty to pay any

- of his creditors he chooses. The sale was a bona-fide sale. - My client
. .pressed for [436] payment, and out of pressure the vendor executed

the deed. Pressure prevents a transaction from being fraudulent—Dadapa
v. Vishnudas(1}, - '
The fraudulent preference must be within two months of insolvency:
here the vendor filed his petition one year after the sale. The sale was for
a consideration actually paid, and for the former deb$, which was not then

.barred. It is the assignees of an insolvent alone who ean impeach such a
- preference. Ex parte Lancaster ; In re Marsden(?) is a case in point to

show that where there is a bona- ﬁde claim there i3 no question of preferencs.

" Here the vendor admits receipt of consideration and the exscution of the
‘ conveyance, and-afterwards becomes hostlle to mv elient.

Kzrpatnck {Rav Sabeb Vasudev Jagmmath Kzrtzkar W1th him), for .

the defendant (respondent).—The whole case is to be looked at: The debtor

here was in difficulties, and was being prosecuted by the Bombay Bank.

. forloans advanced to him. The conveyance to theappellant was a sham' |
" transaction. I rely on the facts found. by the lower Court. The debtor and"
‘the appellant are related, and there is . a strong presumption that the

transaction was entered into to protect the property. The debt due to the

.. appellant was secured by ornaments lodged with him by the debtor. This
- 18, therefore, a clear case of undue preference, and the sale must be held

—

- (1)12B. 42, R () L.R.25Ch, Div. 811,
o | 290 | |
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void : cites Ranazlbhaz Ralyandas v. Vmayak Vishniu (1) The ]udgment of :

the lower. Court went upon Stat. 13 Bliz., ¢. 5, and. was a correct one. The
principle of that statute is held to apply in India: see Abdul Hye v. Mir

Mohammed, Mozaffar Hossein (2). There is an analogy between a creditor -
'and an assignee af home. The debtor here had been largely indebted to -
saveral persons, and for an inadequate consideration disposes of the pro--

perty. The alleged old debt of the appellant was not ascertained. The
debt was barred under arb: 85 of the Limitation Act XV of 1877, being of

‘more -than three years’ standing. All the circumstances tuken info’
consideration establish a case of fraud committed to delay and defeat the

creditors, as found by the lower Court. The dacisiou of the lower Court
must, therefore, be upheld. . ’ . .

[437] Inverarity in reply :-—Where thers is a valuable conmdera.hon
the Court does not scrutinize ib, unless it is- grosmy madeouabe Cites .
Lady Arundell v. Phipps (3). My client made inquiries as to tha yalue
of the properby, and then paid the price. There was a general .account .

here, and the guestion of limitation does not arise. It is necessary to prove,

" in such a ease, how farthe vendee has been a party to the fraud by

" are nof in dispute. .. The plaintiff, who iz a shroff doing businesss at"

-

his vendor—In rs Johunson Golden v. Gillam (4). Here in no way .was .
my client a party to the iraud, if any was intended to be committed by

the debtor,
J UDG’VIENT

SARGENT, C.J —The plaintiff has brought thls suit to est;a.bhsh hxs

yight to the property in question conveyed to him by a'sale-deed of
27th February, 1886, executed by the firm of Ranchhod Jamna. The

defendant, on the other hand, who claimed to be entitled- to attach it in
execution of his decree obtained against the above firm, contends that the

plaintifi’s conveyance was fraudulent, as baving been made with the
intent to defeat and delay the creditors of the firm. The following facts

‘Abmedabad, had for several years made advances to, and discounted
bills for, the banking firm of Ranchhod Jamnea. - At the close of February,
1886, tbe firm of Ranchhod Jamna was in difficulties and finally stopped

payment on the 27th February, 1886.  However, before the firm stopped

payment, four sale-deeds, comprising all the immoveable property of the
firm; were executed, one of which wag the sale-deed to. plaintiff of the
27th February, 1886, relating to the property.in questign, and these
deeds were all registered at the same place on the 3rd March, 1886, on
which .day, or the day following, Chunilal Maganlal;, the managing
member of the firm, absconded and remained ' away several months, the
firm being then in debt to the extent of about Rs. 60,000, including a
debt of Rs. 20,000 owing to the Bank of Bombay. The Assistant Judge
hag found that Chunilal’'s intention in executing the four sale-deeds was
to defeat and-delay his creditors, and that plaintiff knew of this intention,
and was a pa,rtv to it—and the plalntlff now a,ppea,ls a.gamst that

decision.

-[438] We entlrely agree with the- Assxstant Judge that upon these
facts the only possible conclusion is that the sale of all the immoveable

_properby- was a contrivance intended by the firm to del_ay_ and embarrass

(1) 11.B. 666, "~ ‘ C @10.0.616
(3) 10 Ves. Jun. 139, - "9 LR.20 Ch. Div. 359 (394).
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" their creditors. - Bub the qdesbidn, whether any one of theabove sales can

be avoided, must depend upon how far the particular vendee can be desmed.
to have been a party to -such intent. As Mr. Justice Fry remarks in
In re Johnson ; Golden v. Gillam (1) “ it could not be contended that. the.
mere fraudulent intent of the vendor-could avoid the deed if the purchaser'
wers free from tbat fraud,” and such is obviously the equltable view, of
the matter independently of the Statute of Elizabeth. It is necessary,.
therefore, to consider the pature of the particular sale-deed in question
and the circumstances under which it was executed, in order to arrive at
a conclusion as to whether the sale to the plaintiff was bona fide as regards.

~creditors.

Chunilal Maganlal, (witness 65), was the managing member of the-
firm, and his statement is that the purchase-money was retained by all
the nurchasers for: the purpose of setfling the firm’s debts after he had
absconded ; and, supposing this to have heen the case, we entirely agree-
with the Assxsbanb ‘Judge that it would be difficult to arrive at any other
conclusion than that the purchasers were parties to the scheme for delay-
ing the creditors of the firm. This is, however, distinetly denied by the-
plaintiff so far as he is concerned, and he, fmoreover, repudiates all know-
ledge of the sale to the other parties until they met at Chunilal’s mill for
the purpose of registration. .The other vendees were not called by either
party ; and as no direct evidence was given by the defendant connecting
plaintiff with Chunilal’s transactions' with;the other vendees, he was noft,
we think, bound to call them.

1t is further to be remarked that plaintiff stood in a perfectly different
vosition as regards the firm from the other vendees. -Although connected

‘by his son’s marriage with a member of the family constisuting the firm, he

was an important ereditor of the firm who had been admittedly dunmng the-
firm for pavment, and there is, .therefore, no improbability in his having
entered into an arrangement with Chunilal quite independently of the other-
[239] vendees and in ignorance of Chunilal’s negotiations with them..

" 1t is true that the deeds were all registered on the same day at Chunilal’s-

miil, but this is- gunite consistent with their having been negotiated

llndepenoentlv of one another We think, therefore, that, under the

circumstances of the case as disclosed by the evidence, the-transaction
with plaintiff should be considered independently altogether of what
may have passed between Chunilal and the other vendees. At the
same  time we cannot doubt that when the sale to plaintiff was
negotiated, he was aware that the firm was in serious difficulties. His.
dealings with the firm and relationship with the family by marriage:
make it highly 1mprobable that he should have been ignorant of their
financial position, and of~ the fact fhat the firm was in a state of serious.
embarrassment ' . .

.. Assuming, however, thab this tra.nsactlon was negotla.ted in contem-
plation of the approaching. failure of the firm, and that it might possibly

be regarded as amounting to a fraudulent preference in favour of the
ereditor and impeached, as such, in a suit framed for the purpose by a -

" person representing the body of creditors, .it cannot, we think, be ground

for impeaching the. sale (in the present suit, the objeet of which is
to determine whether the defenda.nb,‘an 1nd1v1dua.l creditor, was entitled .

. to attach and sell the property in execution of his own ]udgment debt.

U LR ‘20 Ch, Div. 389 (394).
. 292



) ' N, N
YIL] MOTILAL RAVICHAND: v. UTAM 'JAG‘JIVA:NDAS 13 Bom. 441

Tf the sale is to'be avoided in this suit, it- must be because it'was not
effected bona. fi e, but with the intention of ass1sf.mg Chiinilal in delaying
‘the creditors of the firm; -and we proceed to ' consider it from that
point of view. Thesale purports to be in consideration of an existing debt,
the amount of which has not besn questioned, and a sum of Rs. 3,400 in
-cash, - A pavt of the debt was probably, as found by the Assistant Judge,
barred at the time of the sale. . The Ras. 2,500 paid in Samvat 1941
would b2 appropriated to the balance of Rs. 6,772-4 at the end of Samvat
1939. But the residue of that balance would have been barred a$ the
date of sale. However, Chunilal, who was certainly -a hostile witness to
the plaintiff, does not allude, in his examination, fo any part of the debt
being barrsd ; but he insinuates, rather than alleges that plaintiff had
other securiry for the debt at the time in the shape of ornaments. The
Assistant Judge has come to the conclusion [4&0] that this was so. Bus
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bevond Chunilal’s statement, which is very vague, there is no evidence to

eatablish it satisfactorily. There are no enfries in support of it in the books
-either of plaintiff or the firm, and it is distinctly denied by the plaintiff,
It is true-that plaintiff admits that ornaments had been deposited with

him some two years before by Mahakore, the mother of his daughter-in- -

law, but he says the deposit was only for safe ecustody owing to a family
dispute, and that the ornaments had been returned to Mahakore, and the
receipt for them was given in evidence, and nof impugned ; and Bhogilal's
" deposition shows that plaintiff made the same statement ten days after
the sale, when the former went to try and get an advanee on the security
of the ornaments. We. think therefore, that it would be unsafe.to
.conclude, upon the evidence in the case, that plaintiff hdd other becurlty
for the balance of debt when the sale took . place.
' Asg to the Ra. 3,400 to be paid in cash, Chunilal’s aceount is that xt
was brought by plaintiff to the mill where the registration ook place, but
wasg taken back by him ; the payment is, however, endorsed by Chunilal
-on the sale-deed : and bhore is no evidence, but Chunilal’s statement, that
it ‘'was taken back by the plaintiff,  as opposed to the latter’s distinet

denial that such was the case. 'On the other hand, there is’ satisfactory

evidence to show that .the sale was intended to be completed by
possession. It isin evidence that blank kabulayats to be’ gigned by the
tenants were obtained by plaintiff at the time of sale, and that plaintiff’s

‘karkun took immediate steps to obbain their signatures until obstructed

by Chunilal some ten or fifteen days after the saie. The plainsiff and
. Chbunilal ditfer as to the cause of the dispute which-led to this conduct on
the part of Chunilal. The plaintiff says it was owing to bis refusing to

advance Rs. 10,000 to Chunilal on his being. threatensd with criminal -
proceedings by the Bank of Bombay, who were his creditors for the

amount of Rs, 20,000. Chunilal, on the contrary, says it was owing to
plaintiff’s refusal to settle his debts, as he had promised to do, and for which
express purpose he had kept back the Rs. 3,400. There is no independ-
.ent evidence as o this; and it is difficuls to suppose that had the Rs.3,400
been retained, as Chunilal says, by plaintiff for the purpose of settling
his debts, plaintiff, [441] who occupies a respectable position as a
banker, could have acted, as he did, when Chunilal was threatened by
~ the Bank of Bombay. . It may be that there was some vague understand-
mg between plaintitf and Chunilal that the former would agsist the firm
in settling with its ecreditors, but the evidence affords no sufficient reason
~ {or.holding that the Rs 3, 400 were retained by hhe pla.mtxff as alleged by
. Chunjlal. _ ‘ Y :
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Lastly, although i:he Bs. VIO,OOO- ﬁxe&bas_the ‘pri_ce of the properby‘

may have bgen somewhat favourable to the plaintiff;" there is no reliable
evidence which shows that it was so much below the real value as to cast
doubt on the sale bemg a bona fide transacblon beﬁween plaintiff and

.Chunilal.

Upen the whole of the evidence we see no reason to doubt that the:
sale to plaintiff was not a sham transaction,but a bona fide one in considera-
tion of a debt still due and Rs. 8,400 in cash ; and althougb, having regard-
to the circumstance ,of its having been entered into on the eve of the
failure of the firm, it may be regarded as one by which plaintiff obtained
an unfair preference over the general body of the firm’s creditors, there
are no circumstances in the case which show that plaintiff in entering into

‘it was aparty to any scheme by Chunilal to delay the creditors, and we-
—have alrea.dy said that we do nofi think the sale can be impeached by the-

defendant, on the ground of undue preference, in this suit. We must,
therefore, reverse the decree of the Court below, and direct that plaintiff bs
put into possession of the property in question. Buf, under the special
circumstances of the case, we shall order that parties pay their own costs
throughoub

Decree reversed.

13 B 432,
[442] APPELLATE CIVIL '
Before Sir Charles Sargent, Kt., Chief Justice, Mr Justice Nanabhat
Harzdas and Mr. Justice Birdwood.

" JANARDANRAV AND OTHERS (Plaintiffs) v. THE SECRETARY OF STATE
FOR INDIA (Defendant).® [17th January, 1889.]

Jurisdiction—Act X of 1876, &. 4, cls. () and (k)-—Inam Commissioner, investigation of

- aclaim by, under dct XI of 1852 and decision thereon— Government resolutions

setting aside the Commissioner’s decisions— Such resolutions an adjudication— Claim.

for interest on mesne profits awarded by Government resolution.

. In 1859 the plaintiffs’ claim to hold a certain village ag an inam village was
S investigated by the Inam Commissioner under Act XI of 1852 and rejected ; and

the plaintiffs were dispossessed of the village. In 1861 Government conﬁrmed .

.the Commissioner’s decision on appaal by the plaintiffs.

Ultimately, however, in 1882, Government passed a resolution reversing xts
former decision, and subsequent]y passed a further resolution allowing the
-plaintiffs’ claim to the village, and ordering the same to be restored to them. In
1885 the-village was restored to the plaintiffs, and the arrears of revenue since
1859 were paid back to them, The plaintiffs then claimed interest on the arrears,
and bemg refused the same sued to recover it. The District Judge was of
“opinion that s. 4, cl. (f} (2) of Act X of 1876 barred the cognizance of the suif
by the Civil Gourt but referred that question, under s, 13 of the Act to the
; .High Court.
R Held, that the Civil Court had ]uusdlctlon to tty thesuit, .The resolutions of’
¢ Government amounted to a distinct adjudication by compstent officers that the
Jand was exempt from payment of revenue, and was sufﬁclent to give the Clvd
" Courts jurisdiction over the plaintiff’s ela.lm. .

L * Civil Reference, No. 12 of 1838. .
(2) Sect10n4 —“Subject to the exceptions hereinafter appearing, no Civil Court
‘shall éxercise jurisdiction as to any of the following matters :—
- % Clause (f): Claims against Government—to_ hold land wholly or partially free
Irom payment; of land revenue.”
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