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Before Szr Charles Sargent Kt., Chief Justzce, and Mr. Justwe . APPEL-
i Nanabhai Haridas. - ° ' LATE
o ’ _— CiviL.
ICHHA DHANJI AND OTHERS (Original Plamtzﬁ’s) Appellants . —

NATHA, MINOR BY HIS GUARDIAN (Original Defendant), Respondent % 13 B. 338,
[9th October, 1888.] -

Natwe banker and customer—Lzmuatwn 4ot (XV of 18‘7'7), s. 20, and arts. 59 and
60— Deposit—Loan—Banker crediting interest is not payment to give fresh starting
point —-Suit 0 recover money lodged with a native banker more than three years
after lodgment.

The relatxonshlp between a native banker and the person deposntmg money
with him in the ordinary way of business iz that of borrowar and lender, and
the money lodged can be recovered as money lent. Article 59 of the Limltabion
Ach {XV of 1877) applies o such a transaction.

< The plaintiffs, who were members of tha Dalvadi. commumty, sued in 1883 to
recover from the defendants the sum of Rs. 2,611-3-6 as found credited to their
account in 1880 by the defendants’ fa.ther, with whom the community had
lodged a sum of Rs. 2,320 in 1874, They alleged that the sum was lodged on
the condition that it was to be returned with interest on demand. It appeared
that small sums were paid by Kalidas to the plaintiffs from time to time, and
no demand had ever been made during the lifetime of Kalidas for repayment. .
_The defendants denied the alléged condition, and contended that the suit was
barred. The Court of first instancé awarded the plaintiffs’ claim. The defend-
ants appealed to the Assistant Judge, who reversed the decree, being of opinion
that the transaction was a loan and uot a deposit, and that the suit was barred,
On appeal by the plaintiffs to the High Court,

Held, confirming the decree of the lower appellate - Court. that the plaintifis”
suit was barred by art. 59 of the Limitation Act (XV of 1877).

- The plaintiffs contended that the money was lodged asa“ deposit ” and not as -
a loan, and that art. 60 of sch. II of the Limitation Act applied. They rehed
upon the following circumstances as showing the nature of the transaction, viz.,
(1) that it was arranged that the money should ramain untila favourable oppor-’
‘tunity should occur for applying it to the building of a dharmshala : (2) that
interest wag to be paid upon it ; (3) that the account was to be annually sefitled 3
(4) that it was to be thhdrawn in one sum,

3 Held, that these circumstances, if proved, d1d not necessanly depnve the
tran saction of the character of a loan by creating a fiduciary relationship bet-
“ween the parties, (which is essential to a deposit in its technical sense), and
thus distinguishing it from the ordinary dealings between natwe bankers a.nd
their customers.

* It was further contended that the entry of interest in the defendants * book.
was made in the plaintiffs’ presence, and amounted to a payment of interest’
.within the meaning of 5. 20 of the Limitation Act (XV of 1877.) .

[339] Held, that such an entry did not amount to payment of interest thhm
."the meaning of the section so as to save limitation. Notbmg took place which
could be regarded as equivalent to payment of interest, -

[Diss., 18 M. 390 (393); R.. 297 A, 773=4 A.L J, 628 (634)=27 A.W.N. 263 19 B.
3 2 (357) ; 19 M. 310 (342); 31 C, 519 (524) =8 C.W.N. 500; 13 Bom.L.R. 482=
Ind. Cas 552 ; 6 0.1.J. 535; 15C.P.L.R, 147 {148); 9 0. a. 421(223) 16 M.

L.T 199=1914 M.W.N. 606 ; D 24 B, 493 (499).]

IN 1874, the community of Da.lvadls, {brick-makers) of Dakor lodged
a sum of Rs. 2,320 with one Kalidas, the father of the defendants, and
opened an account with him as their banker. The money rem: .aed with'
him at interest, and the amount was carried forwdrd in his books, with the -
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accumulated 1nterest in the name of the Panch Samasta of the Dalvadls
Small sums were paid by him from time to time, and were duly debited
in the account. His ledger for 1880 showed a sum of Rs. 2,611-3-6 to the

-credit of the account, In his ledger for 1881, Kalidas &id pot bring

forward the amount in his hands, as he had done previously. The account
for that vear showed only one debit entry of Rs. 891 paid by him to a
Dalvadi: The ledger,for 1882 showed oply one debit entry of Rs 7
which was the amou& a.ppea.rmg due to him by the Dalvadis.

Early in 1883, Kalidas died, no demand baving ever bssn n:a.de
upon him by the Dalvadxs for repayment of the sum lodged by them wwh
him. '

- In Augusb 1883 the plamt:ﬂ's a8 members of the commumty,

" brought this suit against the defendants, who were the minor sons of

Kalidas, to recover from their father's estate the sum of Rs. 2,611-3-6,
being the sum found eredited in 1880 to the aeccount of the community.
The plaintiffs alieged that the monay originally deposited was intended for
the erection of a - dharmshala, and that it was lodged. with Kalidas fo

- remain ab interest with him until a favourable opportunity should oceur

for earrying out the object, and that the money was then to be withdrawn
in -one sum:; that Kalidas was aware of the circumstances, and that the

_deposit was ‘'made on the condition that he should return the money with

interest when ji.was demanded.

. The defendants denied the alleged condlhlon, and pleaded limitation.

The Subordinate Judge held. that the suit was governed by art. 59 of
the Limitation Act (XV of 1877); but that under s. 20 of that Act the
plaintiffs’ claim was savad by the [340] credifing of interest by Kalidas in
his ledger for 1880. He passed a decres for the plaintiffs. ‘

The defendants appealed to the District Judge, Who ‘reversed the
lower Qourt’s decree wish the following remarks : —

J " The Subordinate Judge has taken an erroneous view of the meaning
of 8. 20 of the Limitatiop Act. He has relied on "certain sums entered in -
the account bo}oks of defendants’ father as having been paid to some of
the plaintiffs in 1881 and the crediting of interest in the same account

. bdoks at the end of the year 1880, and has computed the period. of limita-

tion from those dates up to the date of institution of the suit. Section 20

_of Aet XV of 1877, however, requries that the payment of interest, or part

payment of prmcxpal should be made before the preseribed period ; and as
the deposit is said  to bave been made in 1874, the period of three vears
expired long before the earliest of the so-called payments above referred to.
With regard to the credifing of interest in the debtor’s own aceount books,
however, I should hesitate to hold that such a transaction would amount -
toa pa.vmenu within the meaning of 8. 20 * % “*, The fact that in- °
terest is claimed, makes it cleaa; tllat the tra.nsactlon mush be rega,rded as

From this decmon the plammffs preferred a second appeal to the )

) legh Court.

Shantaram Namyan for tbe appella,nts :—The sult is governed by a.rt

" 60 of the Limitation Act (XV of 1877). _ The money was sxpressly. deposit-

od on the condition that it was to be returned on demand ; the object of
the deposit was to enable the plaintiffs’ community to build a dharmshala.
Kalidas knew what it was for, and afiduciary -relationship was created.’

_ The monéy was to be dtawn in one sum at a favourable opportunity, and
“a fixed interest was to be calculated upon' it. '~ The banker admits the debt

in his ledger. .This is not an -ordinary nankmg transaction, and is not_
- 926
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, governed bv mb 59 of the leltatxon Act (XV of- 1877) The suit fs&‘lsz »

within art, 60 and can'be brought .within three yeare from the date of
demand. Inany event, s, 20.of the Limitation Act exempts the plaintiffs
from limitation. The entry of interest in the. ha.ndwrlbmg -of Kahd&s
amounts to [341] payment of interest within ~the meaning- ofs. 20—~
Spargo’s Case (1) Tt is not necessary that interest should actually be
received by the person bo whom it is payable. A credit enbry made in his
presence is sufficient. :

Rav Saheb Vasudev Jagannath Kzrtzka,r, for the resnondent ~—‘I‘he

relation bere is that of a mere banker and customer, and the money lodged -

with Kalidas was a loan. -The suit, therefore, was rightly held to: be
governed by art. 53 of the Limitation Act. It is an ordinary banking
transaction,  Small sums were withdrawn by the plaintiffs, No conditions
affecting the deposit appear in the account book. It is styled amanat,
which does ndt convey the meaning of deposit in English. . In the case of
a deposit in its technical sense, there must be an express -trust.- The
_ condition that the money was to be withdrawn in one sum does not affect
the character of the transaction. - To bring the suit under s. 20 of the
- Limibtation Act thers must be actual payment of interest.- There was no

such pavmenp i t;hls case. .A mere entry of interest does nob amount to

payment— Maber v. Maber. (2) though 'if the debtor is réady to pay, and
the creditor acknowledges he has received it, no actual receipt is necessary.
o -Shantaram Narayanin reply :—The money s lodged to -be repay-
able on demand, and, therefore, a suit to recover it may be brought within
three years from the demand. There are four circumstances which make
- the transaction a deposit, viz., {1) the money was not to be demanded till

a dharmshala could be buils ; (2) interest was to be paid; (3) the community -

were to settle the account annually; (4) the money was not to be ‘drawn
upon in small amounts, but was to be withdrawn in one sum. :A . trust.
" arose out of these circumstances. In Acharatlal v, Pranlal (3), it was held -

" that though the ordinary relation of. banker a.nd customer subststed the ‘

-.cause of actlon arose on demand

UDGMEN“‘

SABGENT G J —-Tne question for decision is whether the pla.mtnffe claim -
is barred by the Statute of Limitations. The Courts below have applied art.
59 of sch. 1T of the Act of 1877. Itis contended for plaintiffs that art. 60 was

" [832] the article applicable to the special cirenumstances under which,
" ag alleged, the money was lodged with the defendant. =~ . ‘
It had been well settled by judicial authority previously to'the’ passmg
- of the Limitation Aot of 1877, by analogy to the rule which obtains with
respect to bankers in FEngland as. settled by the case of . Foley v, Hill (4) -
that the relatiounship between a native banker and - the person depositing=
money with "him in the ordinary way of business is that of borrowei
- and lender, and that the money so’lodged with a native banker can only

E

be recovered as money lent, and not as a deposit under;s, 1, el 15 of . Act

"XIV of 1859 or art. 147 of - the Limitation'Act of 1871: see Nasir v.

Dayabhai (5), Acharatlal v. Pranlal (3), aud’ Hingun’ Lall 'v. Debee
' ‘P' shad (6). That ruling was quite mdependenb of the question as to the
. time from which the Statute would run in the case of a loan payable on
- _demand, which was the sub]ect of conflicting decisions up to 1871, when the'

" (1) 8 Ch/Ap/407. = (2) L. R. 2 Bx. 153, 156.
. (8) Printed Judgments for 1876 Az 53 “o.(4) 2 H, L. Cal, 28,
(5)’OBHCR300 P . (6) 24 W.R. C.R, 42

"
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;1888 . Statute of Limitations of that year made the time run from the date of

00T 9. ~demand. By the present Act of 1877 it is made by art. 59 to run from
» T .the date of the loan, and a new art. 60 has been introduced applicable to
APPEL- guits to recover waoney  deposited under an agreement that it shall be
. LATE ' payable on demand, in which case the time runs from demand being made.:
Orvin, : But whatever may be the cases to which this article is intended to apply,
L — it is at any rate not applicable where the transaction is rega.rded by the
13 B. 338. 1aw as a loan, and which, as we have seen, is the case in the ordivary

banking dealmgs between a.native savkar and his customers.

But it was said that the circumstances under which the money in

. question was placed with the defendant were of such a nature as to distin-

_guish it from an ordinary banking tra.nsactlon, and to give it the character
.of a deposit.as contemplated by s. 60. The“circumstances relied on are*:
(1) That there was an understandihg between plaintiffs and defendant that
it would not be drawn out until a favourable opportunity présented itself ;
(2) that interest was agreed to be paid; (3) that the plaintiffs should come
.annually to settle the account ; (4) that it was [843] understood it would
be drawn out in one sum. None ofthese cireumstances, however, supposing
.them to be proved, distinguish it from the ordinary deslings between-

ative bankers and their customers which have been held to create the
relationship of -borrower and lender. We are unable, therefore, to

_.distinguish this case from the ordinary relatmnshm between a banker and -
- his constituent, and are, therefore, of opinion that art. 59 was properly
-applied,

. But it was said tha.t tne entry of interest in the defendant’s books,
_made as it was alleged in the presence of the plaintiffs, amounted to a
-payment, which by s. 20 postponed the date from which time would run
-to within three years previous to the filing of the suit. Spargo’s Case(1)}

was relied on ; but that only decides that if the circumstances would support

a plea of payment they are such as to satisly thesection. Here there
. Wwere no demands on both sides to set off against. one another, and nothing
took place which could be regarded as equivalent to pavmenf; of mteresb
We musb therefore, conﬁrm the decree with costs.

Decree conﬁrmed

13 B, 343=13 Ind. Jur. 304,
APPELLATE CIVIL

Before Sir Charles Sargent, Kt., Ghzef Justice and Mr. Jusnce
: Nanabhm Hamdas.; C .

BHAU BALAPA { Orzgmal Plaintiff), Appellant v. NANA aND
. OTHERS (Original Defendants), Remondents
: [11th October, 1888] :

C'wzl Procedure Code (Act XIV of 1882), s. 424—N0ttce—C’ollector joined apartu in res-
.= pect of minor’s property administered by him to protect minor’s mle—Act I (Bom ).

-of 1874, s. 10, effect of certzﬁcaze under. - . B
The plamtxff sued, as purchaser at a court sale of the m!;erest of defendant No.1,

to redeein and recover possession of the land in dispute, alleging that it had been

- mortgaged by defendant. No. 1.to defendant No. 2. Defendant No. 1 denied

.- the mortgage, and that he had any title to the land, which he sald belonged to

e

"..* Appeal, No. 40 of 1886, .
(1) 8 Cb. Ap. 407.
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